CITY OF CLAYTON BOARD OF ALDERMEN
EXECUTIVE SESSION – 6:15 P.M.
TUESDAY, JULY 23, 2019
CLAYTON CITY HALL
10 N. BEMISTON AVENUE
________________________________________________________________________________________

1. Real Estate (Pursuant to RSMo 610.021(2).
Subject to a motion duly made in open session and a roll call vote pursuant to Section 610.022 the Board of Aldermen may also hold a closed meeting, with a
closed vote and record for one or more of the reasons as authorized by Section 610.021(1), (2) and (3) Revised Statutes of Missouri, relating to legal issues,
real estate and/or personnel, negotiation of a contract pursuant to Section 610.021(12) RSMO., proprietary information pursuant to Section 610.021(15),
and/or information related to public safety and security measures pursuant to Section 610.021(18) and (19) RSMO.

________________________________________________________________________________
CITY OF CLAYTON BOARD OF ALDERMEN MEETING AGENDA
TUESDAY, JULY 23, 2019 – 7:00 P.M.
CITY HALL COUNCIL CHAMBERS, 2ND FL
10 N. BEMISTON AVENUE
ROLL CALL
MINUTES – July 9, 2019
PUBLIC REQUESTS & PETITIONS
PUBLIC HEARING
1. Ordinance – An amendment to Title IV “Land Use”, Chapter 405 (Zoning Regulations) of the Municipal
Code of the City of Clayton, Missouri, Article X “Planned Unit Development District”. (Bill No. 6734.1).
•

On July 9 Board of Aldermen voted to table this item until the July 23 meeting.

REPORT FROM THE CITY MANAGER
1. Motion – To set August 27, 2019 as the date for a public hearing to provide public comment on the
proposed FY2020 Operating and Capital Improvement Budget and the proposed Property Tax Levies for
tax year 2019.
•

Pursuant to the City Charter, the Board of Aldermen is required to determine the time and place for a public hearing on
the proposed FY2020 Operating and Capital Improvement Budget and the proposed property tax levies for tax year 2019
(FY2020).

2. Motion – To approve Boards and Commissions appointments.
3. Ordinance – To approve a contract for the 10 S. Brentwood Boulevard (Police Building) Exterior
Improvements Project. (Bill No.6743)
•

To consider approving a contract with S.M. Wilson.

4. Ordinance – To approve the purchase and sale agreement for 8049 Forsyth Boulevard. (Bill No. 6744)
•

To consider a approving a purchase and sale agreement with US Capital, formerly known as Koman Development.

ADJOURNMENT
Subject to a motion duly made in open session and a roll call vote pursuant to Section 610.022 the Board of Aldermen may also hold a closed meeting, with a
closed vote and record for one or more of the reasons as authorized by Section 610.021(1), (2) and (3) Revised Statutes of Missouri, relating to legal issues,
real estate and/or personnel, negotiation of a contract pursuant to Section 610.021(12) RSMO., proprietary information pursuant to Section 610.021(15),
and/or information related to public safety and security measures pursuant to Section 610.021(18) and (19) RSMO.
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THE CITY OF CLAYTON
Board of Aldermen
City Hall – 10 N. Bemiston Avenue
July 9, 2019
7:00 p.m.
Minutes
Mayor Harris called the meeting to order and requested a roll call. The following individuals were in
attendance:
Aldermen: Mark Winings, Joanne Boulton, Rich Lintz, Ira Berkowitz, and Bridget McAndrew.
Mayor Harris
Interim City Manager Watson
City Attorney O’Keefe
Alderman Lintz noted a minor correction to the minutes.
Motion made by Alderman Lintz to approve the June 25, 2019 minutes as amended. Alderman
Boulton seconded.
Motion to approve the minutes passed unanimously on a voice vote.
PUBLIC REQUESTS AND PETITIONS
None
A PUBLIC HEARING (FOR DISCUSSION ONLY) – AN ORDINANCE TO CONSIDER AMENDING
TITLE IV “LAND USE”, CHAPTER 405 (ZONING REGULATIONS) OF THE MUNICIPAL CODE OF
THE CITY OF CLAYTON, MISSOURI, ARTICLE X “PLANNED UNIT DEVELOPMENT DISTRICT”
Interim City Manager Watson reported that on July 1, 2019, the Plan Commission voted unanimously to
table this item to their next meeting on July 15, 2019. For that reason, staff is recommending the Board
of Aldermen vote to table this item until July 23, 2019.
Motion made by Alderman Winings to table Bill No. 6734.1, an ordinance to consider amending
Title IV “Land Use”, Chapter 405 (Zoning Regulations) of the Municipal Code of the City of
Clayton, Missouri, Article X “Planned Unit Development District” until the July 23 meeting.
Alderman Boulton seconded.
The motion passed unanimously on a voice vote.
PRESENTATION ON THE 2019 CITIZEN SURVEY RESULTS
Ryan Murray, ETC Institute, provided the Board with a presentation on the 2019 Citizen Survey
Results. (presentation provided in the Board’s packet)
AN ORDINANCE TO CONSIDER A CONTRACT WITH S.M. WILSON & COMPANY FOR
CONSTRUCTION MANAGEMENT AT RISK SERVICES FOR THE SHAW PARK ALL-SEASON
RECREATION COMPLEX PROJECT
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Interim City Manager Watson reported that as previously discussed when we hired the architects for the
new design of the existing Ice Rink in Shaw Park, it is the city’s intent to utilize the services of a
Construction Management at Risk (CMr) firm to work in tandem with the architects to ensure that we
design and construct a facility that is within the budget established for this project. As a result, on May
23, 2019 the City of Clayton issued a Request for Qualifications (RFQ) for Construction Management at
Risk Services for the Shaw Park All-Season Recreation Complex. We received five responses to the
RFQ and on June 21, 2019 a team of City staff as well as Chris Chiodini and Steve Mueller of Chiodini
Architects (Chiodini) interviewed the top three to determine who would best serve the needs of this
project.
The three firms interviewed were ARCO, PARIC and S.M. Wilson. While all three are quality firms and
very capable of serving as CMr for this project, it was felt that S.M. Wilson was the best choice for this
project. Consideration was given to the following factors: CMr Experience, Ice Rink Construction
Experience, Experience of the Project Manager, Pre-Construction Approach and the Project
Superintendent Experience. S.M. Wilson was felt to be the top candidate overall with a good
understanding of the project, experience with municipal work, a strong team of professionals and
extensive experience in Construction Management.
Lou and Chris Chiodini, Chiodini Architects, and Drew Waasch, S.M. Wilson, addressed the Board
providing a brief presentation of the proposed project and to answer questions.
Alderman Winings introduced Bill No. 6742, to approve a contract with S.M. Wilson for the
Construction Management at Risk Services for the Shaw Park All-Season Recreation Complex
Project to be read for the first time by title only. Alderman Boulton seconded.
City Attorney reads Bill No. 6742, first reading, An Ordinance Approving a Contract with S.M.
Wilson & Company for the Shaw Park All-Season Recreation Complex Project by title only.
The motion passed unanimously on a voice vote.
Motion made by Alderman Winings that the Board give unanimous consent to consideration for
adoption of Bill No. 6742 on the day of its introduction. Alderman Boulton seconded.
The motion passed unanimously on a voice vote.
Alderman Winings introduced Bill No. 6742, to approve a contract with S.M. Wilson for the
Construction Management at Risk Services for the Shaw Park All-Season Recreation Complex
Project to be read for the second time by title only. Alderman Boulton seconded.
City Attorney reads Bill No. 6742, second reading, An Ordinance Approving a Contract with S.M.
Wilson & Company for the Shaw Park All-Season Recreation Complex Project by title only.
The motion passed on a roll call vote: Alderman Winings – Aye; Alderman Boulton – Aye;
Alderman Lintz – Aye; Alderman Berkowitz – Aye; Alderman McAndrew – Aye; and Mayor Harris
– Aye. The bill, having received majority approval was adopted and became Ordinance No. 6604
of the City of Clayton.
MOTION TO APPROVE APPOINTMENTS TO BOARDS AND COMMISSIONS
Interim City Manager Watson reported that the following individuals have expressed interest in being
appointed to or continuing to serve as a member of the following Boards or Commissions of the City.
Mayor Harris has reviewed and agrees with the recommendations for appointment or reappointment to
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the respective Board or Commission and, therefore, submits the following nominations for the Board’s
consideration.
Board of Adjustment
Liza Street
Ward 1 (Reappointment for a 5-year term through June 30, 2024)
Board of Appeals
Jeffrey Melly
Salim Rangwala

Ward 2 (Reappointment for a 5-year term through June 30, 2023 – term exp. in
2018)
Ward 2 (Reappointment for a 5-year term through June 30, 2023 – term exp. in
2018)

City Plan Commission/ARB
Bob Denlow
Ward 1 (New appointment for a 3-year term through June 30, 2022 - replace W.
Lieberman)
Economic Development Advisory Committee
Paul Rapponotti
Ward 1 (Reappointment for a 3-year term through June 30, 2022)
Industrial Development Authority
Stuart Zimmerman
Ward 2 (Reappointment for a 6-year term through June 30, 2021-term exp. In
2015)
Parks & Recreation Commission
Becky Patel
Ward 1 (Reappointment for a 3-year term through June 30, 2022)
Ben Beinfeld
Ward 1 (New appointment for a 3-year term through June 30, 2022-replaces J.
Most)
Sustainability Committee
Linda Goldstein
Ward 2 (Reappointment for a 3-year term through June 30, 2022)
Bill Chamberlain
Ward 2 (Reappointment for a 3-year term through June 30, 2022)
Motion made by Alderman Winings to approve the appointments (as listed) to the Boards and
Commissions. Alderman Boulton seconded.
The motion passed unanimously on a voice vote.
Motion made by Alderman Winings to approve Joseph R. Dulle to be reappointed as the City of
Clayton’s Municipal Judge for a two-year term through June 30, 2021. Alderman Boulton
seconded.
The motion passed unanimously on a voice vote.
Other
Alderman Lintz reported that the Plan Commission/ARB met on July 1 and provided conceptual review
only for the proposed townhouse(s) project at 114-124 Gay Avenue – the Commission was not in favor.
Mayor Harris reported that she attended several meetings last week; State Representative Ann
Wagner, Joanna Schooler, Washington University, and County Executive Sam Page.
Motion was made by Alderman McAndrew that the Board adjourn to a closed meeting, with a
closed vote and record, as authorized by Section 610.021(1), (2) and (3) Revised Statutes of
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Missouri, relating to legal issues, real estate and/or personnel, and to discuss matters related to
negotiation of a contract pursuant to Section 610.021(12), RSMo. and/or proprietary information
pursuant to Sec. 610.021(15), and/or information related to public safety and security measures
pursuant to Section 610.021(18) and (19) RSMO. Alderman Berkowitz seconded the motion.
The motion passed on a roll call vote: Alderman Winings – Aye; Alderman Boulton – Aye;
Alderman Lintz – Aye; Alderman Berkowitz – Aye; Alderman McAndrew – Aye; and Mayor Harris
– Aye.
There being no further regular business the meeting adjourned at 8:16 p.m.
____________________________
Mayor
ATTEST:
____________________________
City Clerk
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City Manager
10 N. Bemiston Avenue
Clayton, MO 63105

REQUEST FOR BOARD ACTION
TO:

MAYOR HARRIS; BOARD OF ALDERMEN

FROM:

JANET K. WATSON, INTERIM CITY MANAGER
SUSAN M. ISTENES, AICP, DIRECTOR OF PLANNING & DEV.
SERVICES

DATE:

JULY 23,2019

SUBJECT: PUBLIC HEARING & ORDINANCE - AMENDING TITLE IV “LAND USE”,
CHAPTER 405 (ZONING REGULATIONS) OF THE MUNICIPAL CODE
OF THE CITY OF CLAYTON, MISSOURI, ARTICLE X “PLANNED UNIT
DEVELOPMENT DISTRICT” AND OTHER ACTIONS RELATED
THERETO

This is a public hearing to solicit input regarding a staff-initiated amendment to Chapter 405
(Zoning Regulations) Article X. Planned Unit Development District. Staff and the City Attorney’s
office have identified areas of the regulations that are unclear, contradictory to other code
required processes and in general, need updating.
Commencing on May 6, 2019, the City of Clayton Plan Commission has held six public hearings
on these items and on July 15, 2019 recommended unanimous approval of the attached
ordinance. The Board of Aldermen have, commencing on May 28, have held four public
hearings on this item.
In summary, the changes set out to achieve the following goals:
1. Eliminate the requirement to rezone to a specific zoning district in order to be eligible to
rezone to PUD.
2. Clearly identify the permitted uses in a PUD district.
3. Ensure that the PUD rezoning, Site Plan and Architectural Review approval processes
are separate and distinct. Detailed site plans are reviewed and approved through the
site plan review process and the architectural review process against the standards
established by the PUD zoning district.
4. Separate zoning regulations from process requirements.
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5. Clarify the minimum eligibility for commercial building size.
6. Distinguish between residential PUDs and Non-residential PUDs (including mixed use).
7. Enhance public benefits section to bring up to date; include references to sustainable
practices; establish a point system to account for public benefits.
8. Establish the requirement for a PUD document which will serve as the text for the newly
formed PUD district.
9. Enhance the approval criteria section to more closely align with the purpose.
The following exhibits are attached to this RFBA for purposes of providing information about the
most recent changes to the draft ordinance (Exhibit A) as adopted by the Plan Commission, but
not yet reviewed by the Board and Exhibit B, showing how the proposed ordinance could apply
to the three most recent Planned Unit Developments (Ceylon, 212 S. Meramec and The
Barton).

Recommendation: To hold a public hearing and approve the Ordinance.
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BILL NO. 6734.1
ORDINANCE NO.
AN ORDINANCE AMENDING TITLE IV “LAND USE”, CHAPTER 405 (ZONING
REGULATIONS) OF THE MUNICIPAL CODE OF THE CITY OF CLAYTON, MISSOURI,
ARTICLE X “PLANNED UNIT DEVELOPMENT DISTRICT” AND OTHER ACTIONS
RELATED THERETO

WHEREAS, on April 1, 2019, the Plan Commission held a public hearing, after due notice as
provided by law, to solicit input regarding amendments to the City’s land use regulations to add
an Entertainment Overlay District; and
WHEREAS, following public comment and review, the Plan Commission voted unanimously to
recommend that the Board of Aldermen enact the amendments hereinafter set forth; and
WHEREAS, on July 23, 2019, after due notice as provided by law, the Board of Aldermen held
a public hearing for the purpose of receiving public comment on the question of the adoption of
the provisions hereinafter set forth; and
WHEREAS, the Board of Aldermen has determined that it is in the best interest of the City of
Clayton to adopt the amendments hereinafter set forth and that such amendments best serve
the public health, safety and welfare of the City and its residents; and
NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE CITY OF
CLAYTON, MISSOURI, AS FOLLOWS:

Chapter 405. Zoning Regulations
Article X. Planned Unit Development District
Section 405.1360. Purpose Statement
[Ord. No. 5814 §1(12.1), 4-27-2004; Ord. No. 5935 §1(12.1), 7-11-2006]

A. The purpose of the planned unit development process is to foster appropriate use of existing
buildings and enable compatible redevelopment which provides public benefits as identified in
Section 405.1380 and achieves the following objectives:
1. Creation of a planned mixture of land uses while maintaining a more desirable environment
through the combination and coordination of architectural styles, building forms, common facilities
and buffers between uses;
2. Promotion of a creative approach to the use of land and related physical facilities resulting in
better design and development, including aesthetics and public amenities;
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3. More open space or natural resource protection than likely under as-of-right zoning;
4. Land use designs that incorporate natural terrain features, to preserve natural open spaces and
desirable site characteristics such as restoration and maintenance of natural systems, native
vegetation and geologic features;
5. Preservation of buildings which are architecturally or historically significant or contribute to the
character of the City;
6. A greater mix of housing types and mix of residential and commercial land uses designed in a
complementary manner to maintain community character;
7. Creating or contributing to neighborhoods that are more pedestrian and public transit-oriented;
8. Elimination of deteriorated structures or incompatible uses through redevelopment or
rehabilitation; and,
9. Implement the recommendations of the Clayton Master Plan and Downtown Master Plan.

Section 405.1365 Definitions
For the purposes of the PUD zone, certain terms, phrases, words and their derivatives shall be
construed as specified in this section. Words used in the singular shall include the plural, and the
plural the singular. The word “shall” is mandatory; the word “may” is permissive. Words and
phrases not herein defined shall have the meanings given to them in Article III. Definitions; otherwise
not defined shall be given their usual meaning except where the context clearly indicates a different
or specific meaning
A. “Common Areas” mean a parcel or parcels of land or an area of water or a combination of land
and water within the site designated for planned unit development and designated and intended for
the use and enjoyment of residents and employees of a planned unit development. Common areas
may contain such complimentary structures and improvements as are necessary and appropriate for
the benefit and enjoyment of residents and employees of the planned unit development.
B. “Mixed Use PUD” means a planned unit development where there will result in a mix of two or
more types of authorized land uses or development.
C. “Residential PUD” means any planned unit development designed and intended primarily for
residential use regardless of the type of building in which such residence is located i.e. conventional
single-family residences, townhouses, duplexes, multi family structures or apartments.
D. “Open Space” means green areas on a parcel or parcels of land or an area of water or a
combination of land and water within the site designated for a planned unit development which are
without above-ground structures or buildings, parking lots or public sidewalks of any nature
whatsoever and which shall be included but not limited to landscape areas, green areas in parks,
garden areas, lawns, yards and other undeveloped areas.
E. “Yards” means areas created by setbacks and lot lines

4
9

Section 405.1370. General Requirements
[Ord. No. 5814 §1(12.2), 4-27-2004; Ord. No. 5935 §1(12.2), 7-11-2006]
A. Distinct Zoning District. Planned Unit Development (PUD) is a distinct zoning district and
requires a request for a change in the zoning district designation, as described by the official zoning
map. It is intended to provide a means for the redevelopment of an area in a unified land
development that will improve the quality of the subject properties and have a beneficial effect on
adjacent properties.
B. Types of PUD Districts. There are two types of PUD zoning districts:
1. Residential
2. Mixed Use
C. Residential. Rezoning to a residential planned unit development district is allowed only in areas
where the existing zoning designation is Residential, where 100 percent of the gross square feet of
the buildings is used for residential purposes and when the project is developed on a lot at least
thirty thousand (30,000) square feet in size.
D. Mixed Use. Rezoning to a Mixed Use planned unit development district is allowed only in areas
where the existing zoning designation is non-residential, the proposed building(s) total 50,000 gross
square feet or more, and in overlay districts requiring planned unit development designation.
Mixed use planned unit developments are appropriate when the project incorporates two of the
following four categories of use, the existing zoning allows for mixed use development. Retail,
restaurant and other non-residential uses shall be located on the ground floor and the public
entrances to these uses shall front along a major street.
1.
2.
3.
4.
5.

Office use;
Retail use;
Residential use:
Hotel;
Hotel & public restaurant (gross square foot limitation per 405.1370.E. shall not apply)

E. Minimum Standards to Apply for Planned Unit Development rezoning. At a minimum, the
proposed development shall meet the standards for LEED Silver certification; or an equivalent
standard as determined by the Board of Aldermen. The project does not have to achieve actual
LEED certification; however, the developer must submit the LEED checklist and documentation to
the City as part of the application process, approved by a LEED Accredited Professional (LEED-AP),
that shows that the project will comply with LEED Silver requirements.
F. Uses Allowed.
All permitted uses in the underlying district(s) shall be allowed unless otherwise specified in the PUD
ordinance. They shall be identified in the PUD document through a cross reference to applicable
underlying zoning district(s).
G. Additional Uses.
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The Board of Aldermen may authorize additional uses in the zoning district in which the planned unit
development is located as provided below:
1. Conditional Uses. Any conditional use allowed in the underlying district(s) may be included
within a planned unit development, upon making each of the required findings for conditional
use permits in Section 405.840, as follows:
Residential Uses: Dwelling units that require a conditional use permit in the underlying
zoning district shall not be required to submit a separate conditional use permit and shall be
considered as a part of the findings and review of the planned unit development.
Nonresidential uses. Nonresidential uses that require a conditional use permit in the
underlying zoning district may submit a separate conditional use permit application and
findings, per use, as a part of the planned unit development review. Uses approved through
this process shall then be deemed permitted by right in the PUD except for entertainment
uses pursuant to the Entertainment District Overlay which shall not be eligible to apply for a
conditional use permit concurrent with the PUD rezoning process to be permitted by right but
for purposes of identifying allowable uses in the PUD, shall be identified in the PUD
document as allowable with the approval of a conditional use permit.
H. Site Layout. A PUD must achieve a better site design and public benefits. A PUD may not be
simply used as a method to avoid zoning regulations or subdivision regulations such as required
setbacks, maximum Floor Area Ratio (FAR) or building height.
I. Authority to Modify Regulations. The City Board of Alderman shall have the authority in
approving the PUD to alter, improve, or create anew any provisions of the Clayton Zoning
Regulations, Overlay and Urban Design Zoning Districts and Subdivision Regulations, pursuant to
Section 405.1420.
J. Ownership. The tract of land to be developed as a PUD must be under single ownership or
control. The property included in the PUD shall be planned and development as a single unit/phase.
K. Plat required. The planned unit development project shall consist of and shall be conterminous
with a single lot described in a recorded plat of subdivision.

Section 405.1380. Public Benefit and Code Alternatives Point System
[Ord. No. 5814 §1(12.3), 4-27-2004; Ord. No. 5935 §1(12.3), 7-11-2006]
A PUD must provide public benefits to the surrounding neighborhoods and to the City above and
beyond what can be reasonably achieved by application of the zoning provisions applicable to the
underlying zoning district.
The Board of Aldermen may approve alternatives to the zoning regulations, subdivision regulations
or design standards applicable to the property proposed to be rezoned to a planned unit
development, in exchange for developer provided public benefits, as authorized in this section.
Section 405.1380.A.1-15, characterizes those public benefits that are considered appropriate
examples of benefits and Table 405.1390.1 assigns each listed benefit a maximum point value. All
planned unit developments shall provide at least one (1) public benefit or combination of public
benefits that total at least ten (10) points beyond those additional points required for any desired
code alternatives, even if no code alternative is requested. Public benefits are not limited to those
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outlined in Section 405.1380.A.1-15, and a developer may propose different public benefits in their
application for PUD rezoning per 405.1380. A.15.
After the minimum 10 points are achieved, for each code alternative requested thereafter, the
developer shall provide a public benefit or combination of public benefits totaling at least five (5)
points. For multiple requests of the same alternative (i.e. side yard setback alternatives on two
sides) only one (1) public benefit totaling 5 points shall be required.
Any revisions made to an already approved planned unit development, prior to the adoption of this
code, shall require a maximum 5 points per alternative requested, as outlined above, however the
initial 10-point minimum shall not apply.
The Board of Aldermen shall have full discretion to determine whether a proposed public benefit
shall receive the full point value assigned to it in Table 405.1390.1. Points may not be awarded when
a proposed public benefit is merely replacing an existing public benefit with equal or greater value to
the community.
The maximum points identified in Table 405.1390.1 is not guaranteed. Nothing in this section shall
be construed to provide a property owner with any property right or other legal right to compel the
city to grant alternatives to the applicable city ordinances.

Section 405.1380.
A. Public Benefits.

1. Constructing buildings exhibiting Architectural distinction and significance that would make the
development unique.
2. Projects which provide or enhance public parks, and public park or trail access, or bicycle lanes.
3. Provision of new or enhanced public infrastructure, greater than the minimum code requirements
or as required as a result of a traffic, parking or similar study, and including, but not limited to, the
establishment of onsite common areas (exclusive of yards as defined herein), streets, curbs,
sidewalks, sanitary sewers, stormwater sewers, landscape buffers, lighting and public parking.
4. Greater housing density with enhanced design standards where appropriate and which results in
more affordable housing and ensures that community character is maintained.
5. Sustainable building design and construction, above the minimum required to apply for a PUD
rezoning, including, but not limited to:
a. Efficient heating and cooling systems;
b. Alternative energy sources such as solar;
c. Appropriate building siting;
d. Reused or recycled building materials;
e. On-site power generation – solar, ground source heat pumps, wind power
f. On-site waste management such as green roofs that filter and control stormwater runoff,
g. Use of renewable resources for construction materials;
h. Inclusion of at least 3 publicly available vehicle charging stations.

7
12

6. Projects which provide and protect green infrastructure such as planned and managed networks
of open spaces (including parks) and features that use natural means such as vegetation to capture,
store and infiltrate stormwater runoff (including bioswales, green roofs, and rain gardens).
7. Dedication of land to the City for the purposes of widening or improving the adjoining right of way
or for other public purposes.
8. Inclusion of a below grade public parking facility with spaces specifically available and designated
for public parking and located underneath the proposed development.
9. Inclusion of parking spaces specifically available and designated for public parking.
10. Inclusion of a below grade parking facility which meets the parking requirements for the project.
11. Inclusion of special access features or provisions to existing or planned public transit facilities.

12. A significant form of public art in any media that has been planned and executed with the
intention of being staged on private property, outside and which is accessible to the public.
13. An appropriate amount of open spaces is provided and available for active or passive use by the
public such as courtyards, grassed areas, patios, landscaped spaces.
14. Preservation of buildings which are architecturally or historically significant or contribute to the
character of the City.
15. Inclusion of at least 3 publicly available vehicle charging stations.
16. Enhancements to offsite City owned parks or other Public Facilities such as the replacement of
recreation related facilities or the installation of streetscape standards where none currently exists.
15. Any other public benefit which is determined by the Board of Aldermen to meet the purpose and
objectives set forth in Section 405.1360.

Table 405.1380.1.

Public Benefit
(as set forth
in
405.1380.A.)

Maximum
Points

405.1380(1)

5

405.1380 (2)

5

405.1380(3)

2 per
enhancement

Standards (as set forth in 405.1380.A)

Constructing buildings exhibiting Architectural distinction and
significance that would make the development unique.
Projects which provide or enhance public open space, public
parks, and public park or trail access.
Provision of new or enhanced public infrastructure, greater than
the minimum code requirements, including, but not limited to,
the establishment of onsite common areas (exclusive of yards
as defined herein), streets, curbs, sidewalks, sanitary sewers,
stormwater sewers, landscape buffers, lighting.
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405.1380(4)

5

Greater housing density with enhanced design standards where
appropriate and which results in more affordable housing and
ensures that community character is maintained.

405.1380(5) a-h

Sustainable Building Design and Construction

405.1380(6)

1 point per design
standard
5

405.1380(7)

10

Dedication of land to the City for the purposes of widening or
improving the adjoining right of way or for other public purposes,
over and above City requirements.

405.1380(8)

10

405.1380(9)

5

405.1380(10)

5

Inclusion of a below grade public parking facility located
underneath the proposed development
Inclusion of parking spaces specifically available and designated
for public parking
Inclusion of a below grade parking facility which meets the
parking requirements for the development.

405.1380(11)

2

405.1380(12)

5

405.1380(13)

5

405.1380(14)

7

Preservation of buildings which are architecturally or historically
significant or contribute to the character of the City.

405.1380 (15)

As determined by
the Board of
Aldermen

Enhancements to offsite City owned parks or other Public
Facilities such as the replacement of recreation related facilities
or the installation of streetscape standards where none currently
exists.

405.1380(16)

As determined by
the Board of
Aldermen

Any other public benefit which is determined by the Board of
Aldermen to meet the purpose and objectives set forth in
Section 405.1360.

Projects which provide and protect green infrastructure such as
planned and managed networks of open spaces (including
parks) and features that use natural means such as vegetation
to capture, store and infiltrate stormwater runoff (including
bioswales, green roofs, and rain gardens).

Inclusion of special access features or provisions to existing or
planned public transit facilities
A significant form of public art in any media that has been
planned and executed with the intention of being staged on
private property, outside and which is accessible to the public
An appropriate amount of open space is provided and available
for active or passive use by the public such as courtyards,
grassed areas, patios, landscaped spaces.

Section 405.1390. Application Procedure and Plan Requirements
[Ord. No. 5814 §1(12.4), 4-27-2004; Ord. No. 5935 §1(12.4), 7-11-2006]
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The following requirements shall be submitted for all PUD rezoning applications, unless otherwise
specified in the text of this chapter. Additional requirements may be required by the Director of
Planning and Development Services prior to or upon review of the application.
A. Pre-Application Conference. Prior to applying for a PUD, the applicant shall participate in a preapplication conference with city staff. The purpose of the pre-application conference is to allow city
staff to review and provide comments on the suitability of the development concept as a PUD, as
well as to provide guidance to applicant on the procedures and standards for PUD approval.
B. Community Conference. Prior to applying for a PUD, the applicant shall conduct a community
conference as set forth in Section 405.1400.
C. PUD document and plan. Applications for amendments to, or rezoning to PUD shall be in the
form of a PUD document in a form set forth by the City and which lists permitted and accessory
uses, development standards, location of land uses, number of dwelling units, square footage of
non-residential uses, developer commitments, etc. and shall include a schematic plan of the property
showing the general location of all land use types, landscape buffers, preliminary open space
amenities and trail plan, site circulation and vehicular access points. The PUD document shall also
include a list of any proposed deviations from the Zoning Regulations, including the Overlay and
Urban Design Overlay districts.
D. Application and submission requirements. An application for a PUD shall be filed with the City
on forms provided by the City. All formal applications for a PUD shall include at least the following
information:
a. The applicant's name, address, telephone number and interest in the property;
b. Certification that the applicant is registered to do business in the State of Missouri and is in good
standing to develop the site;
c. The owner's name, address and telephone number, if different than the applicant, and the owner's
signed consent to the filing of the application;
d. A certificate of disclosure of ownership interest;
e. The street address and legal description of the subject property;
f. The zoning classification, zoning district boundaries and present use of the subject property;
g. A vicinity map with north arrow, scale and date, indicating the zoning classifications and current
uses of properties within two hundred fifty (250) feet of the subject property;
h. The proposed title of the project and the name, addresses and telephone numbers of the
architect, landscape architect, planner or engineer on the project.
i. A completed traffic impact study and a parking study (if requesting a modification to the required
parking spaces). The scope of any study shall be coordinated with the City at least 6 weeks prior to
the application for PUD rezoning and shall prepared by a registered traffic engineer.
j. Other professional or technical studies or reports as may be required by the Director of Planning
and Development Services to clearly understand the project. The applicant shall be responsible for

10
15

any costs and/or expenses incurred as a result of engaging such outside professional assistance.
k. Copies of any restrictive covenants that are to be recorded with respect to property in the
proposed planned unit development;
l. A plat of survey of the parcel of land, lot(s), block(s) or parts or portions thereof, drawn to scale,
showing the actual dimensions of the parcel, lot(s), block(s) or parts or portions thereof according to
the registered or recorded plat of such land;
m. Soils and subsurface conditions, if requested.
n. The required application fee as set forth in the fee schedule as approved by the Board of
Aldermen.
o. The required PUD document in the form and content prescribed by the City.
p. A tree preservation plan prepared by a registered Landscape Architect or Arborist.

q. LEED checklist and documentation to the City as part of the application process, approved by a
LEED Accredited Professional (LEED-AP), that shows that the project will comply with LEED Silver
requirements.
E. PUD document. The applicant shall submit a PUD document as prescribed by the City’s model
PUD document and shall comply with the format and content established in the “Model PUD and
guidelines for submission,” published by the Planning and Development Services Department. The
following information shall be included:
a. The location, dimensions, floor area, type of construction and proposed use of each proposed
building or structure;
b. The number, the size and type of dwelling units in each building and the overall dwelling unit
density (if residential uses are proposed);
c. The number, location and dimensions of parking spaces and loading docks, with means of ingress
and egress;
d. The location and proposed treatment of any historical structure or other historical design element
or feature;
e. A written statement showing the relationship of the proposed planned unit development to the
Master Plan or Downtown Master Plan and justification for any proposed variations;
f. A written statement addressing each of the standards set forth in Section 405.1410 below and
such additional standards, if any, as may be applicable under the specific provisions of these
regulations. The statement shall explain specifically how the proposed planned unit development
relates to and meets each such standard;
g. A written description showing why the proposed planned unit development is compatible with
other property in the neighborhood;
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h. When the proposed planned unit development includes provisions for common open space or
recreational facilities, a statement describing the provision that is to be made for the care and
maintenance of such open space or recreational facilities. If it is proposed that such open space be
owned and/or maintained by any entity other than a government authority, copies of the proposed
articles of incorporation and bylaws of such entity shall be submitted.

F. Site Plan Required. Pursuant to Article VIII. Site Plan Review, A site plan application for the
project shall be submitted and approved in accordance with the requirements and procedures set
forth in Article VIII. Approval of the PUD site plan is determined by consideration of the site plans
compliance with the PUD development standards set forth in the approved PUD document and
schematic plan, the City’s Land Use Regulations and good planning practices. The site plan
application shall be submitted with the application for PUD rezoning and architectural review.
G. Architectural Review Required. Pursuant to Article III. Architectural Review Board. An
Architectural Review Board application shall be filed in accordance with Article III and shall include
architectural graphics including typical floor plans and elevations, colored renderings, profiles and
cross sections and digital representation of the project providing street level views of each elevation.
The Architectural Review Board application shall be submitted with the application for PUD rezoning,
and site plan.

Section 405.1400 Community Conference
A. Purpose. The community conference is an informal public meeting hosted by the applicant prior
to submittal of a PUD application. The purpose of the meeting is to provide early and informal
notification to the public, to generate discussion, and make the applicant aware of community
concerns relative to the proposed project. It is intended to provide a means by which the applicant
and the public can work together in a productive and creative manner. However, options and issues
raised may not be all-inclusive and no decisions or guarantees on the project design or outcome are
made. Revision of the proposal based on input from the community conference is solely at the
discretion of the applicant.

B. Process. The community conference shall be held in a place that is readily available to the public
and large enough to accommodate the anticipated number of people who may be present at the
meeting, such as the Clayton Center or another public or private meeting facility. Notice of the date,
time and location and a project description, shall be provided to the City and by mail to all owners of
property within 1000 feet of the PUD site, two weeks prior to the scheduled meeting date. All mailing
requirements are the responsibility of the project applicant and shall be documented by affidavit to
the City. City staff shall post the site, post a copy of the developer’s notice at Clayton City Hall and
on the City’s website.
The applicant shall:
1. Explain the project concept to the audience and solicit input as to the issues which concern them;
and,
2. Prepare a written report documenting the community meeting, summarizing the issues raised, and
describing how the proposed project, as submitted, addresses the issues raised in the project design
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and/or explains why it does not; and,
3. Submit said written report to the city for inclusion with the PUD application materials; and,
4. Provide a copy of the report to all the community meeting attendees prior to or concurrent with
submittal of the PUD application materials to the City.
C. Expectations. The applicant can expect the following results from the community conference:
1. The more information an applicant can provide for a community conference, the earlier the
applicant can address community concerns in the proposed project;
2. Any information or opinions expressed by the applicant shall not be binding on the final decision
or constitute approval or denial of the proposed project;
3. The public and the applicant should discuss creative approaches to address challenging site
constraints or potential mitigations;
4. The public will be invited to speak to issues related to the proposal, but their input shall not be
considered public testimony regarding the application when and if submitted.

Section 405.1410. Criteria for PUD Rezoning Approval
[Ord. No. 5814 §1(12.5), 4-27-2004; Ord. No. 5935 §1(12.5), 7-11-2006]
A. The approval criteria are designed to achieve the objectives as set forth in Section 405.1360 of
this Article. The Plan Commission may recommend, and the Board of Aldermen may adopt
modifications to requirements contained in Chapter 405.010 et. seq. titled Zoning Regulations as
amended and Chapter 415.010 et. seq. titled Subdivision Regulations as amended, as part of its
consideration and approval of a planned unit development. In considering and acting upon
development plans, landscape plans and other applicable plans, the Plan Commission and Board of
Aldermen shall take the following criteria into consideration through the planned unit development
process:
1.The proposed development is in harmony with general purposes and intent of Chapter 405 of the
Municipal Code and is compatible with and implements the planning goals and objectives of the City
as set forth in the City’s Master Plans;
2. Open Space and Landscaping. The quality and quantity of public and common open space and
landscaping provided are consistent with higher standards of design and amenities expected of a
PUD. Common spaces are adequate in size and design to accommodate public use;
3.External Circulation. Streets, sidewalks, pedestrian ways, bike paths, off-street parking and loading
as appropriate to the planned land uses are provided and meet the City of Clayton standards. They
will not unduly interfere with the safety and capacity of adjacent streets. or other means of access to
the site;
4. Internal circulation. The internal circulation system of the proposed development encourages safe
movement for vehicles and pedestrians, and provides public access to green areas and open space
preserved on site which are designated for public use;
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5. Design. The PUD represents a more creative approach to the unified planning of development
and incorporates a higher standard of integrated design and amenity than could be achieved under
otherwise applicable zoning district and subdivision regulations;
6. Existing or proposed utility services are adequate for the proposed development;
7. Appropriate buffering is provided to protect adjacent land uses from light, noise and visual
impacts;
8. Natural Features. The design of the PUD is as consistent as practical with the preservation of
natural features of the site such as stands of mature trees, steep slopes, natural drainage ways,
wetlands, or other areas of sensitive or valuable environmental character. The topography of the
property is preserved to the greatest extent possible;
9 The proposed site layout and uses are compatible with the neighborhood surrounding the
proposed development and the City as a whole;
10. The proposed development complies with all other applicable codes and ordinances;
11. The proposed development preserves buildings which are architecturally or historically
significant or contribute to the character of the City.

12. The proposed development provides the required number of points to the extent outlined in
Section 405.1380.
13. Public Welfare. The PUD will not be detrimental to the public health, safety or general welfare.

Section 405.1420. Procedures for Approval of a Planned Unit
Development
[Ord. No. 5814 §1(12.6), 4-27-2004; Ord. No. 5935 §1(12.6), 7-11-2006]
Upon the review of an application and plans, the Director of Planning and Development Services or
his/her designee shall notify the applicant of any deficiencies and/or modifications necessary to
perfect the application. Once the submittal is deemed complete, the application is forwarded to the
Plan Commission and Board of Aldermen for their consideration and approval, respectively. The
Plan Commission may recommend, and the Board of Alderman may adopt, modifications to
development standards from the following as part of its consideration and approval of a planned
unit development:
1. Chapter 405: Zoning Regulations
2. Chapter 410: Overlay and Urban Design Districts
3. Chapter 415: Subdivision Regulations (limited to the following standards from Article VII:
Minimum Design Standards:
a. Section 415.590: Blocks
b. Section 415.600: Lots
c. Section 415.630: Street Design Standards (minimum right-of-way, minimum tree
lawn width, horizontal radius of centerline, and medians only)
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d. Section 415.640: Intersections and Street Alignment (curb radius only).
The application for a development plan shall be reviewed and decided upon in accordance with the
procedures for a zone change established by Article XI of this Zoning Ordinance. Approval of the
planned unit development is determined solely in the legislative discretion of the Board of Aldermen.
Once approved, the planned unit development becomes the specific zoning regulations of the
property.

Section 405.1430. Conditions of Approval
[Ord. No. 5814 §1(12.7), 4-27-2004; Ord. No. 5935 §1(12.7), 7-11-2006]
A. The Board of Aldermen may impose such conditions and limitations as may be necessary or
appropriate to prevent or minimize adverse effects upon other property and improvements near the
planned unit development, upon the City as a whole or upon public facilities and services. These
conditions may include, but are not limited to, conditions concerning use, construction, character,
location, landscaping, screening, parking, maintenance, operational elements that would impact
adjoining land uses and other matters relating to the purposes and objectives of these regulations.
Such conditions shall be expressly set forth in the PUD document which shall be an exhibit attached
to the PUD ordinance authorizing the planned unit development. Violation of any such condition or
limitation shall be a violation of these regulations and subject the offender to the penalties prescribed
for the violation of this Chapter. Additionally, violation of any such condition or limitation shall be a
violation of these regulations and shall constitute grounds for revocation of the approval authorizing
the planned unit development.
B. The ordinance approving a planned unit development shall contain a legal description of the
property subject to the planned unit development. The ordinance along with the PUD document and
approved site plan shall be recorded by the applicant in the office of County Recorder of Deeds. The
applicant must present proof of such recording before any permits may be issued.
C. Following planned unit development plan approval, the PUD document and approved site plan,
rather than any other provision of Chapter 405, shall govern the use, parking, loading, height,
building locations, open space and yard regulations applicable to the subject property and no use or
development, other than temporary uses, shall be permitted within the area of the planned unit
development pursuant to the zoning district regulations otherwise applicable to such area.

Section 405.1440. Reapplication
[Ord. No. 5814 §1(12.8), 4-27-2004; Ord. No. 5935 §1(12.8), 7-11-2006]
In the event the Board of Aldermen denies an application for planned unit development, no request
for hearing upon the same application or substantially similar application will be accepted for a
period of at least one (1) year from the date of denial by the Board of Aldermen.

Section 405.1450. Appeals
[Ord. No. 5814 §1(12.9), 4-27-2004; Ord. No. 5935 §1(12.9), 7-11-2006]
An aggrieved party may, within fifteen (15) days of the decision for which redress is sought, file with
the Board of Aldermen a written request for reconsideration and appeal of any decisions of the
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Board of Aldermen under this Article. The written request must set forth in a concise manner the
decision being appealed, and all grounds known to the appellant as to wherein and why the decision
is allegedly in error. The request for reconsideration and appeal must be filed with the City Clerk
within the time specified above. A copy of the request and any supporting documents or materials
filed by aggrieved party must be served by the aggrieved party on the applicant (if different than the
aggrieved party) by certified U.S. mail, return receipt requested, within three (3) days of filing with
the City Clerk. Proof of service on the applicant must be filed with the City Clerk within six (6) days of
filing of the request. The Board of Aldermen may consider the appeal on the record of the prior
decision or may, at its sole discretion, receive additional evidence in such manner as it deems
appropriate in light of the circumstances.

Section 405.1460. Time Limit on Approved Planned Unit
Development
[Ord. No. 5814 §1(12.10), 4-27-2004; Ord. No. 5935 §1(12.10), 7-11-2006]
No planned unit development permit shall be valid for a period longer than one (1) year unless a
building permit is issued, and construction is actually begun and is diligently pursued within that
period. A written request for an extension must be received by the City Clerk not less than forty-five
(45) days prior to the expiration of the original one (1) year period. The applicant shall bear the
burden of providing just cause for delay, proof that the project remains the same and proof that no
circumstances bearing on the suitability of the project have changed. Approval of a request for an
extension is at the sole discretion of the Board of Aldermen.

Section 405.1470. Building Permit Issuance
[Ord. No. 5814 §1(12.11), 4-27-2004; Ord. No. 5935 §1(12.11), 7-11-2006]
A. The approval of a proposed planned unit development by the Board of Aldermen shall not
authorize the establishment or extension of any use nor the development, construction,
reconstruction, alteration or moving of any building or structure, but shall authorize the preparation,
filing and processing of applications for any permits or approvals that may be required by the
regulations of the City including, but not limited to, a building permit, certificate of occupancy and,
where applicable, subdivision approval.
B. Building permits shall be issued in accordance with the approved site development plan.

Section 405.1460. Revocation
[Ord. No. 5814 §1(12.12), 4-27-2004; Ord. No. 5935 §1(12.12), 7-11-2006]
The City shall have the authority to order the abatement, removal and/or conformity of any planned
unit development or any portion thereof that is contrary to any of the conditions and/or provisions of
the approved planned unit development. Provided however, that the property owner was first served
with an order to abate, remove and/or bring into conformity the violation(s) and the property owner
failed to comply with the order within ten (10) days of receiving the order and following a public
hearing held in accordance with this Article.

Section 405.1470. Adjustments
[Ord. No. 5814 §1(12.13), 4-27-2004; Ord. No. 5935 §1(12.13), 7-11-2006]
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A. No adjustment shall be made in the construction, development or use without a new application
under the provisions of these regulations. However, minor adjustments may be made subject to
written approval by the City Manager. Additionally, a request for an extension to the date of
completion may be approved by the Board of Aldermen upon recommendation from the Director of
Planning and Development Services.
1.Minor adjustments. The City Manager may authorize minor adjustments to the approved
development plan when such adjustments appear necessary considering technical or engineering
considerations. Such minor adjustments shall be limited to the following elements:
a. Adjusting the distance as shown on the approved development plan between any one (1)
structure or group structures and any other structure or group of structures or any vehicular
circulation element or any boundary of the site.
b. Adjusting the location of any open space.
c. Adjusting any final grade.
d. Altering the types of landscaping elements and their arrangement within the required landscaping
buffer area.
e. The City Manager may decline to approve such minor adjustments if he/she deems the changes
are significant and refer the application to the Board of Aldermen (see Major Amendments). Such
minor adjustments shall be consistent with the intent and purpose of these regulations and the
approved development plan and shall be the minimum necessary to overcome the particular difficult
and shall not be approved if such adjustments would result in a violation of any standard or
requirement of these regulations.
2.Major amendments. All major amendments will require a public hearing held by the Board of
Aldermen and notice to all property owners whose properties are located within two hundred (200)
feet of the planned unit development. A request for a major amendment to the approved
development plan shall be considered a major amendment, only if the following apply:
a. An increase in square footage or density from the original proposal;
b. Change in the number of parking spaces from the original approval;
c. Changes in proposed land uses (office becomes retail/restaurant, etc.);
d. Significant changes to the outside appearance of the building including decorative lighting,
building materials, colors, etc., the site, landscaping and/or streetscape;
e. The amendment requires a modification of any written conditions of approval or recorded
easements;
f. Changes in the PUD plan as approved shall be in substantial conformity with the approved site
plan or an amendment to the approved site plan shall be submitted and approved by the Plan
Commission/Architectural Review Board.
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Passed by the Board of Aldermen on this 23rd day of July 2019.

__________________________
Mayor
Attest:
_____________________________
City Clerk
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EXHIBIT A
Chapter 405. Zoning Regulations
Article X. Planned Unit Development District
Section 405.1360. Purpose Statement
[Ord. No. 5814 §1(12.1), 4-27-2004; Ord. No. 5935 §1(12.1), 7-11-2006]

A. The purpose of the planned unit development process is to foster appropriate use of existing
buildings and enable compatible redevelopment which provides public benefits as identified in
Section 405.1380 and achieves the following objectives:
1. Creation of a planned mixture of land uses while maintaining a more desirable environment
through the combination and coordination of architectural styles, building forms, common facilities
and buffers between uses;
2. Promotion of a creative approach to the use of land and related physical facilities resulting in
better design and development, including aesthetics and public amenities;
3. More open space or natural resource protection than likely under as-of-right zoning;
4. Land use designs that incorporate natural terrain features, to preserve natural open spaces and
desirable site characteristics such as restoration and maintenance of natural systems, native
vegetation and geologic features;
5. Preservation of buildings which are architecturally or historically significant or contribute to the
character of the City;
6. A greater mix of housing types and mix of residential and commercial land uses designed in a
complementary manner to maintain community character;
7. Creating or contributing to neighborhoods that are more pedestrian and public transit-oriented;
8. Elimination of deteriorated structures or incompatible uses through redevelopment or
rehabilitation; and,
9. Implement the recommendations of the Clayton Master Plan and Downtown Master Plan.

Section 405.1365 Definitions
For the purposes of the PUD zone, certain terms, phrases, words and their derivatives shall be
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construed as specified in this section. Words used in the singular shall include the plural, and the
plural the singular. The word “shall” is mandatory; the word “may” is permissive. Words and
phrases not herein defined shall have the meanings given to them in Article III. Definitions; otherwise
not defined shall be given their usual meaning except where the context clearly indicates a different
or specific meaning
A. “Common Areas” mean a parcel or parcels of land or an area of water or a combination of land
and water within the site designated for planned unit development and designated and intended for
the use and enjoyment of residents and employees of a planned unit development. Common areas
may contain such complimentary structures and improvements as are necessary and appropriate for
the benefit and enjoyment of residents and employees of the planned unit development.
B. “Mixed Use PUD” means a planned unit development where there will result in a mix of two or
more types of authorized land uses or development.
C. “Residential PUD” means any planned unit development designed and intended primarily for
residential use regardless of the type of building in which such residence is located i.e. conventional
single-family residences, townhouses, duplexes, multi family structures or apartments.
D. “Open Space” means green areas on a parcel or parcels of land or an area of water or a
combination of land and water within the site designated for a planned unit development which are
without above-ground structures or buildings, parking lots or public sidewalks of any nature
whatsoever and which shall be included but not limited to landscape areas, green areas in parks,
garden areas, lawns, yards and other undeveloped areas.
E. “Yards” means areas created by setbacks and lot lines

Section 405.1370. General Requirements
[Ord. No. 5814 §1(12.2), 4-27-2004; Ord. No. 5935 §1(12.2), 7-11-2006]
A. Distinct Zoning District. Planned Unit Development (PUD) is a distinct zoning district and
requires a request for a change in the zoning district designation, as described by the official zoning
map. It is intended to provide a means for the redevelopment of an area in a unified land
development that will improve the quality of the subject properties and have a beneficial effect on
adjacent properties.
B. Types of PUD Districts. There are two types of PUD zoning districts:
1. Residential
2. Mixed Use
C. Residential. Rezoning to a residential planned unit development district is allowed only in areas
where the existing zoning designation is Residential, where 100 percent of the gross square feet of
the buildings is used for residential purposes and when the project is developed on a lot at least
thirty thousand (30,000) square feet in size.
D. Mixed Use. Rezoning to a Mixed Use planned unit development district is allowed only in areas
where the existing zoning designation is non-residential, the proposed building(s) total 50,000 gross

2
25

Edited: April 8; May 1; May 3; May 24; June 13; June 19; June 27, July 13, 2019 and July 17
square feet or more, and in overlay districts requiring planned unit development designation.
Mixed use planned unit developments are appropriate when the project incorporates two of the
following four categories of use, the existing zoning allows for mixed use development. Retail,
restaurant and other non-residential uses shall be located on the ground floor and the public
entrances to these uses shall front along a major street.
1.
2.
3.
4.
5.

Office use;
Retail use;
Residential use:
Hotel;
Hotel & public restaurant (gross square foot limitation per 405.1370.E. shall not apply)

E. Minimum Standards to Apply for Planned Unit Development rezoning. At a minimum, the
proposed development shall meet the standards for LEED Silver certification; or an equivalent
standard as determined by the Board of Aldermen. The project does not have to achieve actual
LEED certification; however, the developer must submit the LEED checklist and documentation to
the City as part of the application process, approved by a LEED Accredited Professional (LEED-AP),
that shows that the project will comply with LEED Silver requirements.
F. Uses Allowed.
All permitted uses in the underlying district(s) shall be allowed unless otherwise specified in the PUD
ordinance. They shall be identified in the PUD document through a cross reference to applicable
underlying zoning district(s).
G. Additional Uses.
The Board of Aldermen may authorize additional uses in the zoning district in which the planned unit
development is located as provided below:
1. Conditional Uses. Any conditional use allowed in the underlying district(s) may be included
within a planned unit development, upon making each of the required findings for conditional
use permits in Section 405.840, as follows:
Residential Uses: Dwelling units that require a conditional use permit in the underlying
zoning district shall not be required to submit a separate conditional use permit and shall be
considered as a part of the findings and review of the planned unit development.
Nonresidential uses. Nonresidential uses that require a conditional use permit in the
underlying zoning district may submit a separate conditional use permit application and
findings, per use, as a part of the planned unit development review. Uses approved through
this process shall then be deemed permitted by right in the PUD except for entertainment
uses pursuant to the Entertainment District Overlay which shall not be eligible to apply for a
conditional use permit concurrent with the PUD rezoning process to be permitted by right but
for purposes of identifying allowable uses in the PUD, shall be identified in the PUD
document as allowable with the approval of a conditional use permit.

3
26

Edited: April 8; May 1; May 3; May 24; June 13; June 19; June 27, July 13, 2019 and July 17
H. Site Layout. A PUD must achieve a better site design and public benefits. A PUD may not be
simply used as a method to avoid zoning regulations or subdivision regulations such as required
setbacks, maximum Floor Area Ratio (FAR) or building height.
I. Authority to Modify Regulations. The City Board of Alderman shall have the authority in
approving the PUD to alter, improve, or create anew any provisions of the Clayton Zoning
Regulations, Overlay and Urban Design Zoning Districts and Subdivision Regulations, pursuant to
Section 405.1420.
J. Ownership. The tract of land to be developed as a PUD must be under single ownership or
control. The property included in the PUD shall be planned and development as a single unit/phase.
K. Plat required. The planned unit development project shall consist of and shall be conterminous
with a single lot described in a recorded plat of subdivision.

Section 405.1380. Public Benefit and Code Alternatives Point System
[Ord. No. 5814 §1(12.3), 4-27-2004; Ord. No. 5935 §1(12.3), 7-11-2006]
A PUD must provide public benefits to the surrounding neighborhoods and to the City above and
beyond what can be reasonably achieved by application of the zoning provisions applicable to the
underlying zoning district.
The Board of Aldermen may approve alternatives to the zoning regulations, subdivision regulations
or design standards applicable to the property proposed to be rezoned to a planned unit
development, in exchange for developer provided public benefits, as authorized in this section.
Section 405.1380.A.1-15, characterizes those public benefits that are considered appropriate
examples of benefits and Table 405.1390.1 assigns each listed benefit a maximum point value. All
planned unit developments shall provide at least one (1) public benefit or combination of public
benefits that total at least ten (10) points beyond those additional points required for any desired
code alternatives, even if no code alternative is requested. Public benefits are not limited to those
outlined in Section 405.1380.A.1-15, and a developer may propose different public benefits in their
application for PUD rezoning per 405.1380.A.15.
After the minimum 10 points are achieved, for each code alternative requested thereafter, the
developer shall provide a public benefit or combination of public benefits totaling at least five (5)
points. For multiple requests of the same alternative (i.e. side yard setback alternatives on two
sides) only one (1) public benefit totaling 5 points shall be required.
Any revisions made to an already approved planned unit development, prior to the adoption of this
code, shall require a maximum 5 points per alternative requested, as outlined above, however the
initial 10-point minimum shall not apply.
The Board of Aldermen shall have full discretion to determine whether a proposed public benefit
shall receive the full point value assigned to it in Table 405.1390.1. Points may not be awarded when
a proposed public benefit is merely replacing an existing public benefit with equal or greater value to
the community.
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The maximum points identified in Table 405.1390.1 is not guaranteed. Nothing in this section shall
be construed to provide a property owner with any property right or other legal right to compel the
city to grant alternatives to the applicable city ordinances.

Section 405.1380.
A. Public Benefits.

1. Constructing buildings exhibiting Architectural distinction and significance that would make the
development unique.
2. Projects which provide or enhance public parks, and public park or trail access, or bicycle lanes.
3. Provision of new or enhanced public infrastructure, greater than the minimum code requirements
or as required as a result of a traffic, parking or similar study, and including, but not limited to, the
establishment of onsite common areas (exclusive of yards as defined herein), streets, curbs,
sidewalks, sanitary sewers, stormwater sewers, landscape buffers, lighting and public parking.
4. Greater housing density with enhanced design standards where appropriate and which results in
more affordable housing and ensures that community character is maintained.
5. Sustainable building design and construction, above the minimum required to apply for a PUD
rezoning, including, but not limited to:
a. Efficient heating and cooling systems;
b. Alternative energy sources such as solar;
c. Appropriate building siting;
d. Reused or recycled building materials;
e. On-site power generation – solar, ground source heat pumps, wind power
f. On-site waste management such as green roofs that filter and control stormwater runoff,
g. Use of renewable resources for construction materials;
h. Inclusion of at least 3 publicly available vehicle charging stations.

6. Projects which provide and protect green infrastructure such as planned and managed networks
of open spaces (including parks) and features that use natural means such as vegetation to capture,
store and infiltrate stormwater runoff (including bioswales, green roofs, and rain gardens).
7. Dedication of land to the City for the purposes of widening or improving the adjoining right of way
or for other public purposes.
8. Inclusion of a below grade public parking facility with spaces specifically available and designated
for public parking and located underneath the proposed development.
9. Inclusion of parking spaces specifically available and designated for public parking.
10. Inclusion of a below grade parking facility which meets the parking requirements for the project.
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11. Inclusion of special access features or provisions to existing or planned public transit facilities.

12. A significant form of public art in any media that has been planned and executed with the
intention of being staged on private property, outside and which is accessible to the public.
13. An appropriate amount of open spaces is provided and available for active or passive use by the
public such as courtyards, grassed areas, patios, landscaped spaces.
14. Preservation of buildings which are architecturally or historically significant or contribute to the
character of the City.
15. Inclusion of at least 3 publicly available vehicle charging stations.
16. Enhancements to offsite City owned parks or other Public Facilities such as the replacement of
recreation related facilities or the installation of streetscape standards where none currently exists.
15. Any other public benefit which is determined by the Board of Aldermen to meet the purpose and
objectives set forth in Section 405.1360.

Table 405.1380.1.

Public Benefit
(as set forth in
405.1380.A.)

Maximum
Points

Standards (as set forth in 405.1380.A)

405.1380(1)

5

Constructing buildings exhibiting Architectural distinction and
significance that would make the development unique.
Projects which provide or enhance public open space, public parks,
and public park or trail access.

405.1380 (2)

5

405.1380(3)

2 per enhancement

Provision of new or enhanced public infrastructure, greater than the
minimum code requirements, including, but not limited to, the
establishment of onsite common areas (exclusive of yards as defined
herein), streets, curbs, sidewalks, sanitary sewers, stormwater
sewers, landscape buffers, lighting.

405.1380(4)

5

Greater housing density with enhanced design standards where
appropriate and which results in more affordable housing and ensures
that community character is maintained.

405.1380(5) a-h

Sustainable Building Design and Construction

405.1380(6)

1 point per design
standard
5

405.1380(7)

10

Dedication of land to the City for the purposes of widening or
improving the adjoining right of way or for other public purposes,

Projects which provide and protect green infrastructure such as
planned and managed networks of open spaces (including parks) and
features that use natural means such as vegetation to capture, store
and infiltrate stormwater runoff (including bioswales, green roofs, and
rain gardens).

6
29

Edited: April 8; May 1; May 3; May 24; June 13; June 19; June 27, July 13, 2019 and July 17
over and above City requirements.
405.1380(8)

10

Inclusion of a below grade public parking facility located underneath
the proposed development
Inclusion of parking spaces specifically available and designated for
public parking
Inclusion of a below grade parking facility which meets the parking
requirements for the development.

405.1380(9)

5

405.1380(10)

5

405.1380(11)

2

405.1380(12)

5

405.1380(13)

5

405.1380(14)

7

Preservation of buildings which are architecturally or historically
significant or contribute to the character of the City.

405.1380 (15)

As determined by
the Board of
Aldermen

Enhancements to offsite City owned parks or other Public Facilities
such as the replacement of recreation related facilities or the
installation of streetscape standards where none currently exists.

405.1380(16)

As determined by
the Board of
Aldermen

Any other public benefit which is determined by the Board of
Aldermen to meet the purpose and objectives set forth in Section
405.1360.

Inclusion of special access features or provisions to existing or
planned public transit facilities
A significant form of public art in any media that has been planned
and executed with the intention of being staged on private property,
outside and which is accessible to the public
An appropriate amount of open space is provided and available for
active or passive use by the public such as courtyards, grassed areas,
patios, landscaped spaces.

Section 405.1390. Application Procedure and Plan Requirements
[Ord. No. 5814 §1(12.4), 4-27-2004; Ord. No. 5935 §1(12.4), 7-11-2006]
The following requirements shall be submitted for all PUD rezoning applications, unless otherwise
specified in the text of this chapter. Additional requirements may be required by the Director of
Planning and Development Services prior to or upon review of the application.
A. Pre-Application Conference. Prior to applying for a PUD, the applicant shall participate in a preapplication conference with city staff. The purpose of the pre-application conference is to allow city
staff to review and provide comments on the suitability of the development concept as a PUD, as
well as to provide guidance to applicant on the procedures and standards for PUD approval.
B. Community Conference. Prior to applying for a PUD, the applicant shall conduct a community
conference as set forth in Section 405.1400.
C. PUD document and plan. Applications for amendments to, or rezoning to PUD shall be in the
form of a PUD document in a form set forth by the City and which lists permitted and accessory
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uses, development standards, location of land uses, number of dwelling units, square footage of
non-residential uses, developer commitments, etc. and shall include a schematic plan of the property
showing the general location of all land use types, landscape buffers, preliminary open space
amenities and trail plan, site circulation and vehicular access points. The PUD document shall also
include a list of any proposed deviations from the Zoning Regulations, including the Overlay and
Urban Design Overlay districts.
D. Application and submission requirements. An application for a PUD shall be filed with the City
on forms provided by the City. All formal applications for a PUD shall include at least the following
information:
a. The applicant's name, address, telephone number and interest in the property;
b. Certification that the applicant is registered to do business in the State of Missouri and is in good
standing to develop the site;
c. The owner's name, address and telephone number, if different than the applicant, and the owner's
signed consent to the filing of the application;
d. A certificate of disclosure of ownership interest;
e. The street address and legal description of the subject property;
f. The zoning classification, zoning district boundaries and present use of the subject property;
g. A vicinity map with north arrow, scale and date, indicating the zoning classifications and current
uses of properties within two hundred fifty (250) feet of the subject property;
h. The proposed title of the project and the name, addresses and telephone numbers of the
architect, landscape architect, planner or engineer on the project.
i. A completed traffic impact study and a parking study (if requesting a modification to the required
parking spaces). The scope of any study shall be coordinated with the City at least 6 weeks prior to
the application for PUD rezoning and shall prepared by a registered traffic engineer.
j. Other professional or technical studies or reports as may be required by the Director of Planning
and Development Services to clearly understand the project. The applicant shall be responsible for
any costs and/or expenses incurred as a result of engaging such outside professional assistance.
k. Copies of any restrictive covenants that are to be recorded with respect to property in the
proposed planned unit development;
l. A plat of survey of the parcel of land, lot(s), block(s) or parts or portions thereof, drawn to scale,
showing the actual dimensions of the parcel, lot(s), block(s) or parts or portions thereof according to
the registered or recorded plat of such land;
m. Soils and subsurface conditions, if requested.
n. The required application fee as set forth in the fee schedule as approved by the Board of
Aldermen.
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o. The required PUD document in the form and content prescribed by the City.
p. A tree preservation plan prepared by a registered Landscape Architect or Arborist.

q. LEED checklist and documentation to the City as part of the application process, approved by a
LEED Accredited Professional (LEED-AP), that shows that the project will comply with LEED Silver
requirements.

E. PUD document. The applicant shall submit a PUD document as prescribed by the City’s model
PUD document and shall comply with the format and content established in the “Model PUD and
guidelines for submission,” published by the Planning and Development Services Department. The
following information shall be included:
a. The location, dimensions, floor area, type of construction and proposed use of each proposed
building or structure;
b. The number, the size and type of dwelling units in each building and the overall dwelling unit
density (if residential uses are proposed);
c. The number, location and dimensions of parking spaces and loading docks, with means of ingress
and egress;
d. The location and proposed treatment of any historical structure or other historical design element
or feature;
e. A written statement showing the relationship of the proposed planned unit development to the
Master Plan or Downtown Master Plan and justification for any proposed variations;
f. A written statement addressing each of the standards set forth in Section 405.1410 below and
such additional standards, if any, as may be applicable under the specific provisions of these
regulations. The statement shall explain specifically how the proposed planned unit development
relates to and meets each such standard;
g. A written description showing why the proposed planned unit development is compatible with
other property in the neighborhood;
h. When the proposed planned unit development includes provisions for common open space or
recreational facilities, a statement describing the provision that is to be made for the care and
maintenance of such open space or recreational facilities. If it is proposed that such open space be
owned and/or maintained by any entity other than a government authority, copies of the proposed
articles of incorporation and bylaws of such entity shall be submitted.

F. Site Plan Required. Pursuant to Article VIII. Site Plan Review, A site plan application for the
project shall be submitted and approved in accordance with the requirements and procedures set
forth in Article VIII. Approval of the PUD site plan is determined by consideration of the site plans
compliance with the PUD development standards set forth in the approved PUD document and
schematic plan, the City’s Land Use Regulations and good planning practices. The site plan
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application shall be submitted with the application for PUD rezoning and architectural review.
G. Architectural Review Required. Pursuant to Article III. Architectural Review Board. An
Architectural Review Board application shall be filed in accordance with Article III and shall include
architectural graphics including typical floor plans and elevations, colored renderings, profiles and
cross sections and digital representation of the project providing street level views of each elevation.
The Architectural Review Board application shall be submitted with the application for PUD rezoning,
and site plan.

Section 405.1400 Community Conference
A. Purpose. The community conference is an informal public meeting hosted by the applicant prior
to submittal of a PUD application. The purpose of the meeting is to provide early and informal
notification to the public, to generate discussion, and make the applicant aware of community
concerns relative to the proposed project. It is intended to provide a means by which the applicant
and the public can work together in a productive and creative manner. However, options and issues
raised may not be all-inclusive and no decisions or guarantees on the project design or outcome are
made. Revision of the proposal based on input from the community conference is solely at the
discretion of the applicant.

B. Process. The community conference shall be held in a place that is readily available to the public
and large enough to accommodate the anticipated number of people who may be present at the
meeting, such as the Clayton Center or another public or private meeting facility. Notice of the date,
time and location and a project description, shall be provided to the City and by mail to all owners of
property within 1000 feet of the PUD site, two weeks prior to the scheduled meeting date. All mailing
requirements are the responsibility of the project applicant and shall be documented by affidavit to
the City. City staff shall post the site, post a copy of the developer’s notice at Clayton City Hall and
on the City’s website.
The applicant shall:
1. Explain the project concept to the audience and solicit input as to the issues which concern them;
and,
2. Prepare a written report documenting the community meeting, summarizing the issues raised, and
describing how the proposed project, as submitted, addresses the issues raised in the project design
and/or explains why it does not; and,
3. Submit said written report to the city for inclusion with the PUD application materials; and,
4. Provide a copy of the report to all the community meeting attendees prior to or concurrent with
submittal of the PUD application materials to the City.
C. Expectations. The applicant can expect the following results from the community conference:
1. The more information an applicant can provide for a community conference, the earlier the
applicant can address community concerns in the proposed project;
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2. Any information or opinions expressed by the applicant shall not be binding on the final decision
or constitute approval or denial of the proposed project;
3. The public and the applicant should discuss creative approaches to address challenging site
constraints or potential mitigations;
4. The public will be invited to speak to issues related to the proposal, but their input shall not be
considered public testimony regarding the application when and if submitted.

Section 405.1410. Criteria for PUD Rezoning Approval
[Ord. No. 5814 §1(12.5), 4-27-2004; Ord. No. 5935 §1(12.5), 7-11-2006]
A. The approval criteria are designed to achieve the objectives as set forth in Section 405.1360 of
this Article. The Plan Commission may recommend, and the Board of Aldermen may adopt
modifications to requirements contained in Chapter 405.010 et. seq. titled Zoning Regulations as
amended and Chapter 415.010 et. seq. titled Subdivision Regulations as amended, as part of its
consideration and approval of a planned unit development. In considering and acting upon
development plans, landscape plans and other applicable plans, the Plan Commission and Board of
Aldermen shall take the following criteria into consideration through the planned unit development
process:
1.The proposed development is in harmony with general purposes and intent of Chapter 405 of the
Municipal Code and is compatible with and implements the planning goals and objectives of the City
as set forth in the City’s Master Plans;
2. Open Space and Landscaping. The quality and quantity of public and common open space and
landscaping provided are consistent with higher standards of design and amenities expected of a
PUD. Common spaces are adequate in size and design to accommodate public use;
3.External Circulation. Streets, sidewalks, pedestrian ways, bike paths, off-street parking and loading
as appropriate to the planned land uses are provided and meet the City of Clayton standards. They
will not unduly interfere with the safety and capacity of adjacent streets. or other means of access to
the site;
4. Internal circulation. The internal circulation system of the proposed development encourages safe
movement for vehicles and pedestrians, and provides public access to green areas and open space
preserved on site which are designated for public use;
5. Design. The PUD represents a more creative approach to the unified planning of development
and incorporates a higher standard of integrated design and amenity than could be achieved under
otherwise applicable zoning district and subdivision regulations;
6. Existing or proposed utility services are adequate for the proposed development;
7. Appropriate buffering is provided to protect adjacent land uses from light, noise and visual
impacts;
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8. Natural Features. The design of the PUD is as consistent as practical with the preservation of
natural features of the site such as stands of mature trees, steep slopes, natural drainage ways,
wetlands, or other areas of sensitive or valuable environmental character. The topography of the
property is preserved to the greatest extent possible;
9 The proposed site layout and uses are compatible with the neighborhood surrounding the
proposed development and the City as a whole;
10. The proposed development complies with all other applicable codes and ordinances;
11. The proposed development preserves buildings which are architecturally or historically
significant or contribute to the character of the City.

12. The proposed development provides the required number of points to the extent outlined in
Section 405.1380.
13. Public Welfare. The PUD will not be detrimental to the public health, safety or general welfare.

Section 405.1420. Procedures for Approval of a Planned Unit
Development
[Ord. No. 5814 §1(12.6), 4-27-2004; Ord. No. 5935 §1(12.6), 7-11-2006]
Upon the review of an application and plans, the Director of Planning and Development Services or
his/her designee shall notify the applicant of any deficiencies and/or modifications necessary to
perfect the application. Once the submittal is deemed complete, the application is forwarded to the
Plan Commission and Board of Aldermen for their consideration and approval, respectively. The
Plan Commission may recommend, and the Board of Alderman may adopt, modifications to
development standards from the following as part of its consideration and approval of a planned
unit development:
1. Chapter 405: Zoning Regulations
2. Chapter 410: Overlay and Urban Design Districts
3. Chapter 415: Subdivision Regulations (limited to the following standards from Article VII:
Minimum Design Standards:
a. Section 415.590: Blocks
b. Section 415.600: Lots
c. Section 415.630: Street Design Standards (minimum right-of-way, minimum tree
lawn width, horizontal radius of centerline, and medians only)
d. Section 415.640: Intersections and Street Alignment (curb radius only).
The application for a development plan shall be reviewed and decided upon in accordance with the
procedures for a zone change established by Article XI of this Zoning Ordinance. Approval of the
planned unit development is determined solely in the legislative discretion of the Board of Aldermen.
Once approved, the planned unit development becomes the specific zoning regulations of the
property.
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Section 405.1430. Conditions of Approval
[Ord. No. 5814 §1(12.7), 4-27-2004; Ord. No. 5935 §1(12.7), 7-11-2006]
A. The Board of Aldermen may impose such conditions and limitations as may be necessary or
appropriate to prevent or minimize adverse effects upon other property and improvements near the
planned unit development, upon the City as a whole or upon public facilities and services. These
conditions may include, but are not limited to, conditions concerning use, construction, character,
location, landscaping, screening, parking, maintenance, operational elements that would impact
adjoining land uses and other matters relating to the purposes and objectives of these regulations.
Such conditions shall be expressly set forth in the PUD document which shall be an exhibit attached
to the PUD ordinance authorizing the planned unit development. Violation of any such condition or
limitation shall be a violation of these regulations and subject the offender to the penalties prescribed
for the violation of this Chapter. Additionally, violation of any such condition or limitation shall be a
violation of these regulations and shall constitute grounds for revocation of the approval authorizing
the planned unit development.
B. The ordinance approving a planned unit development shall contain a legal description of the
property subject to the planned unit development. The ordinance along with the PUD document and
approved site plan shall be recorded by the applicant in the office of County Recorder of Deeds. The
applicant must present proof of such recording before any permits may be issued.
C. Following planned unit development plan approval, the PUD document and approved site plan,
rather than any other provision of Chapter 405, shall govern the use, parking, loading, height,
building locations, open space and yard regulations applicable to the subject property and no use or
development, other than temporary uses, shall be permitted within the area of the planned unit
development pursuant to the zoning district regulations otherwise applicable to such area.

Section 405.1440. Reapplication
[Ord. No. 5814 §1(12.8), 4-27-2004; Ord. No. 5935 §1(12.8), 7-11-2006]
In the event the Board of Aldermen denies an application for planned unit development, no request
for hearing upon the same application or substantially similar application will be accepted for a period
of at least one (1) year from the date of denial by the Board of Aldermen.

Section 405.1450. Appeals
[Ord. No. 5814 §1(12.9), 4-27-2004; Ord. No. 5935 §1(12.9), 7-11-2006]
An aggrieved party may, within fifteen (15) days of the decision for which redress is sought, file with
the Board of Aldermen a written request for reconsideration and appeal of any decisions of the Board
of Aldermen under this Article. The written request must set forth in a concise manner the decision
being appealed, and all grounds known to the appellant as to wherein and why the decision is allegedly
in error. The request for reconsideration and appeal must be filed with the City Clerk within the time
specified above. A copy of the request and any supporting documents or materials filed by aggrieved
party must be served by the aggrieved party on the applicant (if different than the aggrieved party) by
certified U.S. mail, return receipt requested, within three (3) days of filing with the City Clerk. Proof of

13
36

Edited: April 8; May 1; May 3; May 24; June 13; June 19; June 27, July 13, 2019 and July 17
service on the applicant must be filed with the City Clerk within six (6) days of filing of the request. The
Board of Aldermen may consider the appeal on the record of the prior decision or may, at its sole
discretion, receive additional evidence in such manner as it deems appropriate in light of the
circumstances.

Section 405.1460. Time Limit on Approved Planned Unit
Development
[Ord. No. 5814 §1(12.10), 4-27-2004; Ord. No. 5935 §1(12.10), 7-11-2006]
No planned unit development permit shall be valid for a period longer than one (1) year unless a
building permit is issued, and construction is actually begun and is diligently pursued within that period.
A written request for an extension must be received by the City Clerk not less than forty-five (45) days
prior to the expiration of the original one (1) year period. The applicant shall bear the burden of
providing just cause for delay, proof that the project remains the same and proof that no circumstances
bearing on the suitability of the project have changed. Approval of a request for an extension is at the
sole discretion of the Board of Aldermen.

Section 405.1470. Building Permit Issuance
[Ord. No. 5814 §1(12.11), 4-27-2004; Ord. No. 5935 §1(12.11), 7-11-2006]
A. The approval of a proposed planned unit development by the Board of Aldermen shall not
authorize the establishment or extension of any use nor the development, construction,
reconstruction, alteration or moving of any building or structure, but shall authorize the preparation,
filing and processing of applications for any permits or approvals that may be required by the
regulations of the City including, but not limited to, a building permit, certificate of occupancy and,
where applicable, subdivision approval.
B. Building permits shall be issued in accordance with the approved site development plan.

Section 405.1460. Revocation
[Ord. No. 5814 §1(12.12), 4-27-2004; Ord. No. 5935 §1(12.12), 7-11-2006]
The City shall have the authority to order the abatement, removal and/or conformity of any planned
unit development or any portion thereof that is contrary to any of the conditions and/or provisions of
the approved planned unit development. Provided however, that the property owner was first served
with an order to abate, remove and/or bring into conformity the violation(s) and the property owner
failed to comply with the order within ten (10) days of receiving the order and following a public hearing
held in accordance with this Article.

Section 405.1470. Adjustments
[Ord. No. 5814 §1(12.13), 4-27-2004; Ord. No. 5935 §1(12.13), 7-11-2006]
A. No adjustment shall be made in the construction, development or use without a new application
under the provisions of these regulations. However, minor adjustments may be made subject to
written approval by the City Manager. Additionally, a request for an extension to the date of
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completion may be approved by the Board of Aldermen upon recommendation from the Director of
Planning and Development Services.
1.Minor adjustments. The City Manager may authorize minor adjustments to the approved
development plan when such adjustments appear necessary considering technical or engineering
considerations. Such minor adjustments shall be limited to the following elements:
a. Adjusting the distance as shown on the approved development plan between any one (1)
structure or group structures and any other structure or group of structures or any vehicular
circulation element or any boundary of the site.
b. Adjusting the location of any open space.
c. Adjusting any final grade.
d. Altering the types of landscaping elements and their arrangement within the required landscaping
buffer area.
e. The City Manager may decline to approve such minor adjustments if he/she deems the changes
are significant and refer the application to the Board of Aldermen (see Major Amendments). Such
minor adjustments shall be consistent with the intent and purpose of these regulations and the
approved development plan and shall be the minimum necessary to overcome the particular difficult
and shall not be approved if such adjustments would result in a violation of any standard or
requirement of these regulations.
2.Major amendments. All major amendments will require a public hearing held by the Board of
Aldermen and notice to all property owners whose properties are located within two hundred (200)
feet of the planned unit development. A request for a major amendment to the approved
development plan shall be considered a major amendment, only if the following apply:
a. An increase in square footage or density from the original proposal;
b. Change in the number of parking spaces from the original approval;
c. Changes in proposed land uses (office becomes retail/restaurant, etc.);
d. Significant changes to the outside appearance of the building including decorative lighting,
building materials, colors, etc., the site, landscaping and/or streetscape;
e. The amendment requires a modification of any written conditions of approval or recorded
easements;
f. Changes in the PUD plan as approved shall be in substantial conformity with the approved site
plan or an amendment to the approved site plan shall be submitted and approved by the Plan
Commission/Architectural Review Board.
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EXHIBIT B
CEYLON
Development
Standard

Requirement

Proposed

Waiver
Required

Points Notes

1.5 (maximum)

3.88

Yes

10
5

6 stories (+/- 69’)

Yes

5
5

Yes

5

Parking
(Automobile)

287 spaces
(minimum)

14-17.5’ stepback at
the 2nd story for 60’
(30%) of the North
Central Avenue
frontage. No
stepback provided on
Maryland Avenue.
65 units (54%) are
less than 750 sq.ft.
175 spaces (145 at
25 N. Central, 30 at
111 N. Central)

Yes

Unit size

4 Stories or 45’
(maximum)
15’ stepback (upper
story building
setback), beginning at
the 3rd story, along all
building elevations
with street frontage,
except alleys.
750 sq.ft. (minimum)

Yes

5

Floor Area
Ratio (FAR)
Height
Building
Stepback

35

Benefit

Point Value

Points Awarded

Green Roof
Entry off alley

5
None assigned

5
5

Required points
= 35 debit
column
30
25

Notes

Architecture in
context with area
Use of brick

5

5

20

None assigned

5

15

Smaller units =
less cost
Sustainable
building design
Underground
parking

None assigned

2

13

1 per std

8

5

In context with
neighborhood
Doesn’t meet full
intent
estimate

10

5

0

Not public

0

0 meets
requirement

Eliminates
additional street
access
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The BARTON
Development
Standard

Requirement

Proposed

Ground Floor
Uses

In no case shall retail,
restaurant or personal
service uses
constitute less than
50% of the total
ground floor area of a
structure.
Residential dwellings
shall be located on the
second floor or higher

4,526 square feet of
Yes
ground floor retail and
live/work space (8.2%
of the total first floor)

Ground Floor
Uses

Parking
(Automobile)

474 spaces
(minimum)

Waiver
Required

Residential dwellings
located on the first
floor except on
Maryland Avenue
frontage
352 spaces

Points Notes
10
5

Yes

5

Yes

5
25

Benefit

Point Value

Points Awarded

Public Art
10-foot path and
linear park to
Greenway Trail
High Quality
Building
Materials (brick,
stone, stucco)
Reduction of
runoff
Green Building
Standards
Dedication of
ROW
Partial
underground
parking
Construct turn
lane

5
5

5
5

Required pts =
25 debit column
20
15

None assigned

5

10

None assigned

3

7

1 per std

3

4

0 – required per
traffic study
10

0

4

5

+1

0- required per
traffic study

0

0
+1

Notes

+1 over
requirement
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212 (required to be rezoned to PUD – per TOD regulations)
Development
Standard

Requirement

Proposed

Waiver
Required

Front Setback

10 feet

7 feet

Yes

Points Notes
10
5
15

Benefit

Point Value

Points Awarded

Public Art
Planters against
building
Net 2 curb cuts
eliminated

5
None assigned

5
3

Required pts =
15 debit column
10
7

Notes

None assigned

5

2

Green Building
Standards

1 per std

3

3

Estimate

+1

+1 over
requirement

Contributes to
beautification
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City Manager
10 N. Bemiston Avenue
Clayton, MO 63105

REQUEST FOR BOARD ACTION
TO:

MAYOR HARRIS; BOARD OF ALDERMEN

FROM:

JANET K. WATSON, INTERIM CITY MANAGER
KAYLA PACANOWSKI, ACTING FINANCE DIRECTOR

DATE:

JULY 23, 2019

SUBJECT: MOTION – SETTING PUBLIC HEARINGS FOR CONSIDERATION OF THE
PROPOSED PROPERTY TAX LEVIES FOR TAX YEAR 2019 (FISCAL YEAR
2020) AND THE FISCAL YEAR 2020 OPERATING AND CAPITAL
IMPROVEMENT BUDGET

The Board of Aldermen is just now receiving the City Manager’s proposed Fiscal Year 2020 (FY 2020)
Operating and Capital Improvement Budget. The City has recently received assessed valuation
information from St. Louis County for calculating the 2019 (FY 2020) property taxes. As part of the
property tax and budget process, the Board is required to hold a public hearing to seek public input
prior to formal adoption.
Staff is recommending that a public hearing be scheduled for August 27, 2019, at 7:00 p.m. at the
regular Board of Aldermen meeting for both the property tax levy hearing, and also the FY 2020
budget hearing.
Recommended Actions: To approve a motion scheduling a public hearing on August 27, 2019, at
7:00 p.m. to receive public comment on the proposed Tax Year 2019 (FY 2020) property tax levies
and the proposed Fiscal Year 2020 Operating and Capital Improvement Budget.
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City Manager
10 N. Bemiston Avenue
Clayton, MO 63105

REQUEST FOR BOARD ACTION
TO:

MAYOR HARRIS; BOARD OF ALDERMEN

FROM:

JANET K. WATSON, INTERIM CITY MANAGER
JUNE FRAZIER, CITY CLERK

DATE:

JULY 23, 2019

SUBJECT: APPOINTMENTS TO BOARDS AND COMMISSIONS

The following individuals have expressed interest in being appointed to or continuing to serve as a
member of the following Boards or Commissions of the City. Mayor Harris has reviewed and agrees
with the recommendations for appointment or reappointment to the respective Board or Commission
and, therefore, submits the following nominations for the Board’s consideration.
City Plan Commission/ARB
George Hettich
Ward 3 (new appointment for a 3-year term through June 30, 2024)-replaces B.
Maguire
Recommendation: To consider the appointments.

Page 1 of 1
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City Manager
10 N. Bemiston Avenue
Clayton, MO 63105

REQUEST FOR BOARD ACTION
TO:

MAYOR HARRIS; BOARD OF ALDERMEN

FROM:

JANET WATSON, INTERIM CITY MANAGER
MATT MALICK P.E., ACTING DIRECTOR OF PUBLIC WORKS

DATE:

JULY 23, 2019

SUBJECT: ORDINANCE - CONTRACT WITH S.M. WILSON & CO. FOR THE 10 S.
BRENTWOOD EXTERIOR IMPROVEMENTS PROJECT
______________________________________________________________________
The Public Works Department is requesting approval of a contract with S. M. Wilson &
Co. for the 10 S. Brentwood Exterior Improvements Project. The scope of work consists
of the removal and replacement of all exterior wood cladding and trim material on fifty
dormers at both the fourth and sixth floor roof levels. As an alternate, those same wood
elements, ten wood ventilation louvers, and six double-hung windows on the roof-top
cupola are to be removed and replaced. The qualitative intent of this scope is to
replace existing wood components with prefinished white aluminum elements, detailed
and installed to replicate as close as reasonable the original condition in dimension,
detail, profile and aesthetic.
Bids were opened on July 12, 2019, the City received two bids as shown:
Bidder
CRM Construction & Roofing
S. M. Wilson & Co.

Base Bid
$461,550.00
$186,178.00

Alternate #1
$185,565.00
$56,010.00

Grand Total
$647,115.00
$242,188.00

S. M. Wilson & Co. submitted the lowest, responsive, responsible base bid in the
amount of $186,178.00. The alternate for the cupola is priced at $56,010.00.
The Capital Improvement Fund has adequate funds budgeted for this project in FY2019.
City Staff recommends approval of the base bid and alternate with S. M. Wilson & Co.
for the total amount of $242,188.00. In addition to the contract amount the City Staff
requests authorization to approve change orders in an amount not to exceed
$24,000.00. This contingency would be used to cover expenditures to correct unknown
issues that become apparent during the project.
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STAFF RECOMMENDATION: To approve the ordinance authorizing a contract with
S.M. Wilson & Co., in the amount of $242,188.00, plus a contingency of $24,000.00,
totaling $266,188.00 for the 10 S Brentwood Exterior Improvements Project.

Error! Unknown document property name.City-Contractor Agreement

C-2
45

BILL NO. 6743
ORDINANCE NO.
AN ORDINANCE APPROVING A CONTRACT WITH S. M. WILSON & CO. FOR THE 10 S.
BRENTWOOD EXTERIOR IMPROVEMENTS PROJECT
___________________________________________________________________________
WHEREAS, the City desires to remove and replace all exterior wood cladding and trim material
on the dormers and cupola of the 10 S Brentwood Boulevard facility; and
WHEREAS, upon request and advertisement for bids, S. M. Wilson & Co. was found to be the
lowest, responsive, responsible bidder for the 10 S Brentwood Exterior Improvements Project;
NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF ALDERMEN OF THE CITY OF
CLAYTON, MISSOURI AS FOLLOWS:
Section 1.
The Board of Aldermen approves on behalf of the City a contract with S. M. Wilson
& Co. for construction services in substantial conformity with the terms shown on Exhibit A
attached hereto and incorporated herein by this reference as if set out here in full, and change
orders approved by the Director of Public Works in a cumulative amount not to exceed
$24,000.00, together with such document changes as shall be approved by the officers of the
City executing same which are consistent with the provisions and intent of this legislation and
necessary, desirable, convenient or proper in order to carry out the matters herein authorized.
The Mayor, City Manager and other appropriate City officials are hereby authorized to execute
the Agreement and such additional documents and take any and all actions necessary,
desirable, convenient or prudent in order to carry out the intent of this legislation.
Section 2.
This Ordinance shall be in full force and effect both from and after its passage by
the Board of Aldermen.
Passed this 23rd day of July 2019.

Mayor
ATTEST:

City Clerk
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City of Clayton, Missouri

Error! Unknown document property name.

CITY-CONTRACTOR AGREEMENT
This Agreement is made and entered into the

day of July, 2019, by and between the City of Clayton,

Missouri (hereinafter the "City") and S. M. Wilson & Co., a Corporation with offices at 2185 Hampton
Avenue, St. Louis, MO 63139, (hereinafter the "Contractor"). The project shall be identified as 10 S
Brentwood Exterior Improvements, Project No.: 2018.PW.1404.441
WITNESSETH:

The Contractor and the City for the consideration set forth herein agree as follows:

ARTICLE I - The Contract Documents
The Contract Documents consist of the Invitation for Bids and Bid Specifications previously issued by the
City for the Work and Contractor’s submission in response thereto, the General Conditions of CityContractor Agreement, Non-Collusion Affidavit, Performance and Payment Bond, Specifications,
Drawings, the Construction Schedule, all Addenda and all Modifications issued after execution of this
Contract, which together with this Agreement form the Contract, and are all as fully made a part of the
Contract as if attached to this Agreement or repeated herein. All definitions set forth in the General
Conditions of City-Contractor Agreement are applicable to this Agreement. This Contract cannot be
modified except by duly authorized and executed written amendment.

ARTICLE II - Scope of Work
The Contractor, acting as an independent contractor, shall do everything required by the Contract
Documents. Contractor represents and warrants that contractor has special skills which qualify contractor
to perform the Work in accordance with the Contract and that contractor is free to perform all such Work
and is not a party to any other agreement, written or oral, the performance of which would prevent or
interfere with the performance, in whole or in part, of the Work.
Error! Unknown document property name.City-Contractor Agreement
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City of Clayton, Missouri

Error! Unknown document property name.

ARTICLE III - Time of Completion
All time limits stated in the Contract Documents are of the essence. The Work to be performed under
this Contract shall commence within ten (10) days of the date of the written Notice to Proceed from the
City to the Contractor and shall be completed within One Hundred (100) consecutive calendar days from
and including the date of said written Notice to Proceed.

ARTICLE IV - The Contract Sum and Payments
Based upon Applications for Payment and an Invoice duly delivered by the Contractor to the City by the
twentieth day of the month for work performed, in accordance with the Contract, the City shall pay the
Contractor for the performance of the Work, the sum of Two Hundred Forty-Two Thousand, One Hundred
Eighty-Eight Dollars ($242,188.00) as follows:
(a)

On or about the tenth day of each following month, ninety percent (90%) of the portion of the

Contract Sum properly allocable to labor, materials and equipment incorporated into the Work, and ninety
percent (90%) of the portion of the Contract Sum properly allocable to materials and equipment delivered
and suitably stored at the site to be incorporated into the Work, through the period ending up to the
twentieth of the preceding month, less the aggregate of all previous progress payments;
(b)

Within thirty (30) days of substantial completion of the Work, a sum sufficient to increase the total

payments to ninety percent (90%) of the Contract Sum; and
(c)

Final payment within thirty (30) days after the Work is certified by the City as fully completed and

accepted by the City including any required documentation.
(d)

The foregoing schedule shall not apply if contrary to federal funding requirements or unless funds

from a state grant are not timely received.
(e)

Estimates of work performed and materials delivered shall be finally determined by the City.

Error! Unknown document property name.City-Contractor Agreement
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City of Clayton, Missouri
(f)

Error! Unknown document property name.

The foregoing retainage amounts are agreed to be required to ensure performance of the

Contract.
(g)

Payment shall be deemed made when mailed or personally delivered, whichever is earlier.

ARTICLE V - Performance of the Work
(a)

Within fourteen (14) calendar days after being awarded the Contract, the Contractor shall prepare

and submit for the City's approval a Construction Schedule for the Work in a bar chart format which
Construction Schedule shall indicate the dates for starting and completing the various stages of
construction on a level by level basis. No work will commence until the Contractor's Schedule is submitted
and approved by the City.
(b)

Completion of the Work in accordance with the time limits set forth in the Construction Schedule

is an essential condition of this Contract. If the Contractor fails to complete the Work in accordance with
the Construction Schedule, unless the delay is excusable under the provisions of Article VI hereof, the
Contractor shall pay the City as liquidated damages and not as a penalty, the sum of $500.00 for each
calendar day the Contractor fails to comply with the Construction Schedule. The total amount so payable
to the City as liquidated damages may be deducted from any sums due or to become due to Contractor
from City.
(c)

After Commencement of the Work, and until final completion of the Work, the Contractor shall

report to the City as such intervals as the City may reasonably direct, the actual progress of the work
compared to the Construction Schedule. If the Contractor falls behind the Construction Schedule for any
reason, he shall promptly take, and cause his Subcontractors to take, such action as is necessary to
remedy the delay, and shall submit promptly to the City for approval a supplementary schedule or
progress chart demonstrating the manner in which the delay will be remedied; provided, however, that if
the delay is excusable under Article VI hereof, the Contractor will not be required to take, or cause his
Subcontractors to take, any action which would increase the overall cost of the Work (whether through

Error! Unknown document property name.City-Contractor Agreement
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overtime premium pay or otherwise), unless the City shall have agreed in writing to reimburse the
Contractor for such increase in cost. Any increase in cost incurred in remedying a delay which is not
excusable under Article VI hereof shall be borne by the Contractor.

ARTICLE VI - Delays Beyond Contractor's Control

(a)

If the Contractor fails to complete the Work in accordance with the Construction Schedule solely

as a result of the act or neglect of the City, or by strikes, lockouts, fire or other similar causes beyond the
Contractor's control, the Contractor shall not be required to pay liquidated damages to the City pursuant
to paragraph (b) of Article V hereof, provided the Contractor uses his best efforts to remedy the delay in
the manner specified in paragraph (c) of Article V hereof. If, as a result of any such cause beyond the
Contractor's control, the delay in completion of the Work in accordance with the Construction Schedule
is so great that it cannot be remedied in the aforesaid manner, or if the backlog of Work is so great that
it cannot be remedied without incurring additional cost which the City does not authorize, then the time
of completion and the Construction Schedule shall be extended pursuant to a Change Order for the
minimum period of delay occasioned by such cause. The period of delay and extension shall be
determined by the City.
(b)

Notwithstanding the foregoing paragraph (a), no extension of time or other relief shall be granted

for any delay the cause of which occurs more than seven (7) days before claim therefor is made in writing
by the Contractor to the City, and no extension of time shall be granted if the Contractor could have
avoided the need for such extension by the exercise of reasonable care and foresight. In the case of a
continuing cause of delay, only one claim is necessary.
(c)

Weather shall not constitute a cause for granting an extension of time.

(d)

In the event a delay is caused by the City, the Contractor's sole remedy shall consist of his rights

under this Article VI.

Error! Unknown document property name.City-Contractor Agreement
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ARTICLE VII - Changes in the Work

(a)

The City may make changes within the general scope of the Contract by altering, adding to or

deducting from the Work, the Contract Sum being adjusted accordingly. All such changes in the Work
shall be executed under the General Conditions of the Contract. No extra work or change shall be made
except pursuant to a Change Order from the City in accordance with the General Conditions. Any claim
for an increase in the Contract Sum resulting from any such change in the Work shall be made by the
Contractor in accordance with the General Conditions.
(b)

If the requested change would result in a delay in the Construction Schedule, the provisions of

paragraph (c) of Article V and of Article VI hereof shall apply. If the requested change would result in a
decrease in the time required to perform the Work, the completion date and the Construction Schedule
shall be adjusted by agreement between the parties to reflect such decrease.
(c)

Any adjustment in the Contract Sum for duly authorized extra work or change in the Work shall

be determined based on the unit prices previously specified, to the extent such unit prices are applicable.
To the extent such unit prices are not applicable, the adjustment in the Contract Sum shall, at the option
of the City, be determined by an acceptable lump sum properly itemized and supported by sufficient
substantiating data to permit evaluation, or by an acceptable cost plus percentage or fixed fee.

ARTICLE VIII - Termination
(a)

If the Contractor is adjudged insolvent or bankrupt, or if the Contractor makes a general

assignment for the benefit of creditors, or if a receiver is appointed on account of the Contractor's
insolvency, or if the Contractor fails, except in cases for which extension of time is provided, to make
progress in accordance with the Construction Schedule, or if the Contractor fails to make prompt payment
to Subcontractors for material or labor, or persistently disregards laws, ordinances or the instructions of
the City, or otherwise breaches any provision of the Contract, the City may, without prejudice to any other
right or remedy, by giving written notice to the Contractor, terminate the Contract, take possession of the
Error! Unknown document property name.City-Contractor Agreement

51

C-5

EXHIBIT A
City of Clayton, Missouri

Error! Unknown document property name.

Work and of all materials and equipment thereon and finish the Work by whatever method the City may
deem expedient. In such case, the Contractor shall not be entitled to receive any further payment until
the Work is finished. If the unpaid balance of the Contract Sum shall exceed the expenses of finishing
the Work, including additional architectural, managerial and administrative expenses, such excess shall
be paid to the Contractor. If such expenses shall exceed the unpaid balance of the Contract Sum, the
Contractor shall pay the difference to the City promptly upon demand.
In the event of termination pursuant to this paragraph, the Contractor, upon the request of the City, shall
promptly
(i) assign to the City in the manner and to the extent directed by the City all right, title and
interest of the Contractor under any subcontracts, purchase orders and construction equipment
leases to which the Contractor is a party and which relate to the Work or to construction equipment
required therefor, and
(ii) make available to the City to the extent directed by the City all construction equipment
owned by the Contractor and employed in connection with the Work.
(b)

Performance of the Work hereunder may be terminated by the City by giving three (3) days prior

written notice to the Contractor. In the event of termination, under this paragraph (b) the Contract Sum
shall be reduced by the percentage of work not completed on the date of termination.

ARTICLE IX - Contractor's Insurance
Contractor’s insurance shall be endorsed to cover the contractual liability of the Contractor under the
General Conditions referring to Property Insurance.

ARTICLE X - Indemnities
(a)

Liability: Contractor indemnifies, defends, and holds the City harmless for all third party claims or

suits for libel, slander, property damage, and bodily injury, including death, because of the Contractor’s
Error! Unknown document property name.City-Contractor Agreement
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negligence, general liability or product liability that arise out of the Project or anyone directly or indirectly
employed by the Contractor or anyone for whose acts the City may be liable, regardless of whether
caused in whole or in part by the City’s negligence. These obligations include all judgments or awards
recovered from the claims or suits, including court costs and attorney fees.
(b)

Professional Liability: Contractor indemnifies and holds the City harmless for all third-party claims

or suits for damages, including consequential or economic damages, to the extent caused by the
negligent acts, errors or omissions of the Contractor, its subcontractors, anyone directly or indirectly
employed by any of them, or anyone for whose acts any of them may be liable in performing professoinal
services under this Agreement. These obligations include all judgments or awards recovered from the
claims or suits, including court costs and attorney fees.
(c)

Other Indemnities: Contractor indemnifies, defends, and holds the City harmless for all third-party

claims or suits for fines, penalties, liquidated damages or any other damages of whatsoever nature to the
extent caused by the negligence or wrongdoing of the Contractor, its subcontractors, anyone directly or
indirectly employed by any of them, or anyone for whose acts any of them may be liable. These
obligations include all judgments or awards recovered from the claims or suits, including courts costs and
attorney fees.
(d)

Contractor agrees that its indemnity obligations set forth in this Article will not be affected in any

way by any limitation on the amount or type of damages, compensation, or benefits payable by or for the
City, the Contractor, or any of the subcontractors under workers’ compensation acts, employer’s liability
insurance, or other employee benefit acts.

ARTICLE XI - Insurance
(a)

Except to the extent set forth in Section (b) of this Article, the Contractor will purchase and

maintain the following insurance to cover its operations under this Agreement without limiting the liability

Error! Unknown document property name.City-Contractor Agreement
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of the Contractor under this Agreement. This insurance will be provided by insurance companies
acceptable to the City and licensed to do business in each jurisdiction where the Work is performed.
1. Workers’ Compensation Insurance in full compliance with workers’ compensation laws of
the State of Missouri together with Employer’s Liability Coverage with minimum limits of liability in the
amount of $2,900,000.00 for each accident and each disease.
2. Commercial Automobile Liability Insurance under Form CA 00 01, covering all owned
hired, and non-owned vehicles, with minimum combined single limits of liability of $2,900,000 for each
accident.
3. Commercial General Liability Insurance, and, if necessary, excess liability insurance on a
“true following-form” basis, all of which is written on an occurrence basis, with the following minimum
limits of liability:
General Aggregate ............................................................................. $2,900,000.00
Products/completed operations aggregate .......................................... $2,900,000.00
Personal and advertising injury ........................................................... $2,900,000.00
Each occurrence ................................................................................. $2,900,000.00
Fire damage legal liability ................................................................... $2,900,000.00
Medical expenses ............................................................................... $

(b)

5,000.00

The Commercial General Liability and the Commercial Automobile Liability Insurance coverages

and their respective limits set forth in Section (a) of this Article are being explicitly required and obtained
to insure the indemnity obligations set forth in Section (a) of Article X to meet the requirements of ∋
434.100.2(8) R.S.Mo. The parties further acknowledge that the cost of these insurance coverages is
included in the Contract Price and that the limits and coverages afforded by them is the Contractor’s total
aggregate liability under the indemnity obligations set forth in Section (a) of Article X.

Error! Unknown document property name.City-Contractor Agreement
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Contractor’s Commercial Automobile Liability, Commercial General Liablity, and Professional

Liability policies – and any excess policies necessary to meet the required limits – will include contractual
liability coverage. The City of Clayton, its officers, boards, board members, commissions, commissioners,
agents, and employees will be named as an additional insured on the Contractor’s Commercial General
Liability policy by using ISO Additional Insured Endorsement (Form B), CG 20 10 11 85. The Commercial
General Liability, Commercial Automobile Liability and required excess policies will include a severability
or cross-liability clause and such insurance will be endorsed to make such insurance primary with respect
to any applicable insurance maintained by the City.

(d)

Contractor waives any rights of subrogation under its Professional Liability Insurance policy for

the City’s benefit and is doing so before commencing any of the Work.

(e)

Contractor will furnish an insurance certificate to Owner evidencing that it has met the insurance

requirements of this Article, including attaching the requisite additional insured, primary and alternate
employer endorsements. These documents must be provided before beginning the Work and upon each
renewal of the coverage during the performance of the Work. The certificate will provide that thirty-days
written notice will be given to City before any policy is canceled. Contractor will give written notice to City
as soon as it receives written notice of cancellation from any of its insurance carriers. The certificate of
insurance must clearly designate the name of the Project.

ARTICLE XII - The Work
The Scope of Work consists of the removal and replacememt of all exterior wood cladding and trim
material on fifty dormers at both the fourth and sixth floor roof levels, as well as those same wood
elements at the roof-top cupola at the eighth floor level. At the cupola, the scope also includes the
removal and replacement of ten wood ventilation louvers and six double-hung windows. The qualitative
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intent of this scope is to replace existing historic wood components with prefinished white aluminum
elements, detailed and installed to replicate as close as reasonable the original historic condition in
dimension, detail, profile and aesthetic.

Error! Unknown document property name.City-Contractor Agreement
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ARTICLE XIII - Notices
Any notice hereunder shall be personally delivered or mailed, postage prepaid, by certified mail, return
receipt requested addressed to:
City of Clayton
Attention: Public Works Department
10 N. Bemiston Avenue
Clayton, Missouri 63105
or to Contractor at:
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CONTRACT SIGNATURE PAGE
* In making out this form the proper name and title should be used. For example, if the Contractor
is a corporation and this form is to be executed by its president, the words President should be used
under Title. Attestation should be done by the Secretary of the Corporation.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement:

CITY OF CLAYTON
By:
City Manager
(SEAL)
Attest:

City Clerk
DATE:

By:
Contractor

Title
(SEAL)
Attest:

DATE:
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City Manager
10 N. Bemiston Avenue
Clayton, MO 63105

REQUEST FOR BOARD ACTION
TO:

MAYOR HARRIS; BOARD OF ALDERMEN

FROM:

JANET WATSON, INTERIM CITY MANAGER
GARY CARTER, DIRECTOR OF ECONOMIC DEVELOPMENT

DATE:

JULY 23, 2019

SUBJECT: ORDINANCE - PURCHASE AND SALE AGREEMENT FOR 8049
FORSYTH BOULEVARD
On April 24, 2015, staff issued a request for proposals related to the development of City-owned
property located at 8049 Forsyth Boulevard, currently a surface parking lot. Staff received four
responses by the August 3, 2015, deadline.
On December 20, 2017, the City entered into a purchase and development agreement with
Flaherty & Collins. Flaherty & Collins proposed building a 22-story, 457,575 square foot mixeduse building containing 7,852 square feet of first floor retail, 228 rental residential units and 324
structured parking spaces. The purchase price was $1,100,000. The purchase and development
agreement with Flaherty & Collins have expired and is no longer in effect.
Staff has since negotiated with another one of the original RFP respondents, 8027 Forsyth
Acquisitions, LLC which is a related entity to US Capital, formerly known as Koman
Development.
8027 Forsyth Acquisitions, LLC proposes to build a multi-story Class “A” office building that will
have approximately 166,000 square feet of office space, have self-contained parking, and have
ground floor retail space of approximately 13,000 square feet, which retail space shall include
an arts and entertainment venue. The proposed purchase price is $2,625,000.
The proposed Purchase and Sale Agreement now presented to the Board for consideration
does not circumvent any required rezoning and architectural review of the project. 8027 Forsyth
Acquisitions, LLC will make an application for a Planned Unit Development district designation
and will follow the normal site plan and architectural review process including any new
requirements currently being discussed within the Plan Commission and Board of Aldermen.
Staff has negotiated the agreement and supports it approval.
Recommendation: To approve the attached ordinance.
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BILL NO. 6744
ORDINANCE NO. ______
AN ORDINANCE APPROVING AND AUTHORIZING EXECUTION OF A PURCHASE AND
SALE AGREEMENT FOR 8049 FORSYTH BOULEVARD
___________________________________________________________________________
WHEREAS, the City of Clayton, Missouri, previously issued a request for proposals concerning
the sale and development of City-owned property located at 8049 Forsyth Boulevard (the
“Property”), and the City received four responses by the applicable deadline; and
WHEREAS, after extensive review and exploration of potential options the City’s staff
recommended that the City enter into an agreement with 8027 Forsyth Acquisitions LLC, as the
purchaser and developer of the Property for a purchase price is $2,625,000 and other valuable
consideration; and
WHEREAS, 8027 Forsyth Acquisitions, LLC proposes to build a project a multi-story Class “A”
office building that will have approximately 166,000 square feet of office space, have selfcontained parking, and have ground floor retail space of approximately 13,000 square feet,
which retail space shall include an arts and entertainment venue
NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE CITY OF
CLAYTON, MISSOURI, AS FOLLOWS:
Section One: The Board of Aldermen hereby approves, and authorizes the City Manager to
execute, on behalf of the City of Clayton, a Purchase and Sale Agreement between the City of
Clayton and 8027 Forsyth Acquisitions, LLC, for the sale of the Property located at 8049 Forsyth
Boulevard in the City of Clayton, said Purchase and Sale Agreement to be in substantially the
form attached hereto as Exhibit A, with such reasonable changes therein consistent with the
intent and purposes hereof as shall be approved by the City Manager and the City Attorney. The
City Manager and other appropriate City officials are further authorized to execute such
additional documents referenced in or contemplated by the Purchase and Sale Agreement and
to execute such other additional documents and take any and all actions necessary, desirable,
convenient or prudent in order to carry out the intent of this Ordinance and the transaction
contemplated hereby.
Section Two: This Ordinance shall be in full force and effect from and after the date of its
passage by the Board of Aldermen.
Passed by the Board of Aldermen this 23rd day of July 2019.

_____________________________
Mayor
Attest:

__________________________________
City Clerk
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AGREEMENT OF PURCHASE AND SALE
THIS AGREEMENT OF PURCHASE AND SALE (this “Agreement”) is made as of the
Effective Date, by and among the City of Clayton, Missouri, a municipal corporation (“Seller”), and
8027 Forsyth Acquisitions, LLC, a Missouri limited liability company (“Purchaser”)
RECITATIONS:
A.
Seller is the fee simple owner of that tract of Land as more particularly described on
Exhibit A attached hereto and made a part hereof, and the Improvements situated thereon and
described in the aforementioned Exhibit, collectively referred to as the Real Property (as all such
terms are defined below).
B.
Subject to the terms and conditions set forth herein, the Seller desires to sell to
Purchaser, and Purchaser desires to purchase from the Seller, the “Acquired Assets” (defined below)
at the purchase price and upon the terms and conditions set forth herein.
NOW, THEREFORE, in consideration of premises and in consideration of the mutual
covenants, promises and undertakings of the Parties hereinafter set forth, and for other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged by the Parties,
it is agreed:
SECTION 1
DEFINITIONS
The following terms shall have the indicated meanings:
1.1

“Acquired Assets” shall have the meaning ascribed to such term in Section 2.1(a).

1.2

“Agreement” shall have the meaning ascribed to such term in the Recitations above.

1.3
“Arts and Entertainment Venue” shall mean space, not less than 4,000 square feet in
area, in the ground floor retail area of the Project the use of which is dedicated to the promotion of
arts and culture or such other public benefit as determined from time to time by the parties in
accordance with the terms of Section 12.1.
1.4
“Bill of Sale and General Assignment” means a bill of sale and general assignment of
all intangibles rights, if any, appurtenant to the Real Property that are not otherwise transferred with
the Deed.
1.5
“Blocked Person” shall mean any of the following: (i) a person or entity that is listed
in the Annex to, or is otherwise subject to the provisions of, Executive Order No. 13224 on Terrorist
Financing (effective September 24, 2001) (the “Executive Order”); (ii) a person or entity owned or
controlled by, or acting for or on behalf of any person or entity that is listed in the Annex to, or is
otherwise subject to the provisions of, the Executive Order; (iii) a person or entity that is named as a
“specially designated national” or “blocked person” on the most current list published by the U.S.
1
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Treasury Department’s Office of Foreign Acquired Assets Control (“OFAC”) at its official website,
http://www.treas.gov/offices/enforcement/ofac; (iv) a person or entity that is otherwise the target of
any economic sanctions program currently administered by OFAC; or (v) a person or entity that is
affiliated with any person or entity identified in any of clause(i), (ii), (iii) and/or (iv) above.
1.6
“Business Day” shall mean any day other than a Saturday, Sunday or other day that
banks are authorized or required by law to be closed in Clayton, Missouri.
1.7
“Closing” shall mean the consummation of the sale and purchase of the Acquired
Assets pursuant to this Agreement.
1.8

“Closing Date” shall have the meaning ascribed to such term in Section 8.1(a).

1.9
“Closing Documents” shall mean any certificate, assignment, instrument or other
document delivered at or in connection with the Closing pursuant to this Agreement.
1.10 “Code” shall mean the Internal Revenue Code of 1986, as amended from time to
time, or any successor statute. Any reference to a particular provision of the Code shall mean, where
appropriate, the corresponding provision in any successor statute.
1.11

“Deposit” shall have the meaning ascribed to such term in Section 2.3(a).

1.12 “Deed” shall mean a special warranty deed in the form attached hereto as Exhibit C,
conveying fee title to the Real Property from the Seller to the Purchaser, subject only to the Permitted
Title Exceptions.
1.13 “Effective Date” (or other similar phrases such as “date of this Agreement” or “date
hereof”) shall mean the date on which this Agreement is last executed by either the Seller or the
Purchaser.
1.14
“Encumbrance” means any charge, claim, community property interest, pledge,
condition, equitable interest, lien (statutory or other), option, security interest, mortgage, easement,
encroachment, right of way, right of first refusal, or restriction of any kind, including any restriction
on use, voting, transfer, receipt of income or exercise of any other attribute of ownership, but not
including any restriction imposed by Law.
1.15
“Environmental Laws” shall mean any and all federal, state, county and local
statutes, laws, regulations and rules in effect on the date of this Agreement relating to the protection
of the environment or to the use, transportation and disposal of Hazardous Substances.
1.16 “Escrow Agent” shall mean St. Louis Title Company, located at 7701 Forsyth Blvd,
Suite 200, Clayton, Missouri 63105, or such other title company as the Parties shall mutually agree
upon; such entity shall not be affiliated with either Seller or Purchaser.
1.17

“Escrow Agreement” shall have the meaning ascribed to such term in Section 2.5.
2
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1.18 “Force Majeure” shall mean an event of damage or destruction by fire or casualty;
condemnation; strike; lockout; civil disorder; war; act of God; unusually adverse weather; or any
other event or cause beyond a party’s reasonable control which causes a delay in the performance of
a party’s obligation hereunder.
1.19 “Government Approvals” means any and all approvals by any Governmental
Authority for Purchaser to develop the Real Property and construct the Project. The Government
Approvals shall include, but not be limited to, the approval by the City of Clayton, Missouri, in its
municipal capacity (the “City”), of a Planned Unit Development (“PUD”), including approval by the
City’s Architectural Review Board (“ARB”), Plan Commission (“PC”), and Board of Aldermen
(“BOA”); and the term “Governmental Approvals Period” shall have the meaning ascribed to such
term in Section 6.4.
1.20 “Governmental Authority” shall mean any federal, state, county, municipal or other
government or governmental or quasi-governmental agency, department, commission, board, bureau,
office or instrumentality, foreign or domestic, or any of them.
1.21 “Hazardous Substances” means and includes asbestos, mold and any and all of the
substances, materials, elements or compounds that are contained in any legally recognized list of
hazardous substances, materials, wastes, elements, constituents, pollutants or contaminants (i) as
defined in Section 101(14) of the Comprehensive Environmental Response, Compensation and
Liability Act, as amended, 42 U.S.C. Section 9601(14) (including without limitation asbestos and
raw materials that include hazardous constituents) or (ii) adopted by the United States Environmental
Protection Agency (the “EPA”), or contained in any list of toxic pollutants designated by the United
States Congress or the EPA, or any substances, materials, elements or compounds affected by any
other federal, state or local statute, law, ordinance, code, rule, regulation, order or decree pertaining
to environmental regulation, health and safety, contamination and clean-up, including, without
limitation, “CERCLA,” “RCRA” or state superlien or environmental clean-up statutes or similar laws
now regulating, relating to, or imposing liability or standards of conduct concerning any hazardous,
toxic, dangerous, restricted or otherwise regulated waste, substance or material, including, without
limiting the generality of the foregoing, asbestos, hazardous constituents, contaminants, pollutants,
and hazardous, solid, industrial and other wastes as those terms are defined in Environmental Laws
applicable to the Real Property as the same may be amended, replaced, supplemented, or modified.
1.22 “Improvements” shall mean all buildings, structures, improvements, and all fixtures,
systems, facilities and all other items of real estate located on the Land.
1.23 “Inspection Period” shall mean the period ending at 5:00 p.m. CST on the date which
is sixty (60) days following the Effective Date. Except as expressly noted herein to the contrary,
times referred to in this Agreement shall mean the times as in effect, from time to time, in Clayton,
Missouri.
1.24 “Insurance Policies” shall mean all policies of insurance maintained by or on behalf
of the Seller pertaining to the Real Property, or any part thereof.
1.25

“Knowledge” shall mean,
3
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(i) with respect to Seller, the actual knowledge of Gary Carter, CEcD., the Director
of Economic Development of the Seller; and
(ii) with respect to Purchaser, the actual knowledge of Scott Haley, the Managing
Director of Development of the Purchaser.
1.26 “Land” shall mean that certain parcel of real estate, known as 8049 Forsyth Blvd.
Avenue, Clayton, Missouri, listed as Locator No. 18K311008 and as more fully described on
Exhibit A, together with all rights, titles, benefits, easements, privileges, remainders, tenements,
hereditaments, interests, reversions and appurtenances thereunto belonging or in any way
appertaining, and all of the estate, right, title, interest, claim or demand whatsoever of the Seller
therein, in and to adjacent strips and gores, if any, between the Land and abutting properties, and in
and to adjacent streets, highways, roads, alleys or rights-of-way, and the beds thereof, either at law or
in equity, in possession or expectancy, now or hereafter acquired.
1.27 “Law” means any statute, law, ordinance, regulation, rule, code, order, constitution,
treaty, common law, judgment, decree, other requirement or rule of law of any Governmental
Authority having jurisdiction over the Acquired Assets, and specifically including Environmental
Laws.
1.28
“Lender” shall mean the financial institution which finances the acquisition of the
Real Property by the Purchaser.
1.29 “Liability” means any liability or obligation (whether known or unknown, whether
asserted or unasserted, whether absolute or contingent, whether accrued or unaccrued, whether
liquidated or unliquidated, and whether due or to become due and regardless of when asserted).
1.30

“License Agreement” shall have the meaning ascribed to such term in Section 8.9.

1.31 “Loss” or “Losses” means any liabilities, losses, damages, claims, costs, expenses,
fines, fees, Taxes, deficiencies, interest, awards, judgments, amounts paid in settlement and penalties
(including, without limitation, lender’s prepayment penalties directly related to the receipt of any
indemnification payments hereunder and reasonable attorneys’, consultants’ and experts’ fees and
expenses and other costs of defending, investigating or settling claims) actually suffered or incurred
by a Person (including, without limitation, in connection with any action brought or otherwise
initiated by such Person), but excluding any consequential damages, special damages, incidental
damages, indirect damages, lost profits or similar items.
1.32 “Outside Closing Date” shall mean the date that is thirty (30) days after expiration of
the Governmental Approvals Period, or such other date as the parties may agree to in writing.
1.33 “Owner’s Title Policy” shall mean an owner’s policy of title insurance issued to the
Purchaser by the Title Company, pursuant to which the Title Company (or any applicable
underwriter) insures Purchaser’s ownership of fee simple title to the Real Property, subject only to
Permitted Title Exceptions.
4
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1.34 “Parking Agreement” shall mean the agreement of the Purchaser, and its successors
in title, as set forth in this Section 1.34, to do the following, to-wit:
(i)
to keep the first floor parking spaces (at least 40-50 spaces) in the parking
structure portion of the Project open to the public, with such public parking to be available
[a] weekdays (Monday through Friday) from 8:00 a.m. to 5:00 p.m. at then-prevailing market
rates and [b] weekends and weekdays after 5:00 p.m. free of charge; and
(ii)
to identify the first floor parking spaces in the parking structure as public
parking by way of signage reasonably acceptable to the Seller.
1.35
“Parties” shall mean the Seller and the Purchaser; provided, that any reference to
“between the Parties,” or words of similar import, shall mean Seller, on the one hand, and Purchaser,
or the other hand.
1.36

“Permitted Title Exceptions” shall have the meaning ascribed to such term in Section

6.2(b).
1.37 “Person” shall mean an individual, a partnership, a limited liability company, a
corporation, an association, a joint stock company, a trust, a joint venture, an unincorporated
organization, or a Governmental Authority.
1.38
“Plans and Specifications” shall mean the Purchaser’s architectural renderings, floor
plans and site plan for the Project as more fully described on Exhibit F attached hereto.
1.39 “Project” shall mean an office building constructed in conformity with the plans and
specifications hereafter approved by Seller as provided in Sec. 7.2(c), below, and separately in the
course of the exercise of Seller’s planning, legislative and administrative governmental authority as
part of the Government Approvals to be developed on the Land that will be managed and owned by
Purchaser. Purchaser’s applications for Government Approvals to construct the Project will request
approval of a multi-story Class “A” office building that will have approximately 166,000 square feet
of office space, have self-contained parking, and have ground floor retail space of approximately
13,000 square feet, which retail space shall include the Arts and Entertainment Venue.
1.40

“Purchase Price” shall have the meaning ascribed to such term in Section 2.2(a).

1.41 “Purchaser Parties” shall mean Purchaser’s managers, directors, officers, lenders,
employees, agents, counsel, consultants or representatives.
1.42

“Purchaser’s Objections” shall mean the objections defined as such in Section 6.2(b).

1.43

“Real Property” shall mean the Land and the Improvements.

1.44

“Seller” shall have the meaning given in the Preamble to this Agreement.

1.45

“Seller’s Response” shall have the meaning ascribed to such term in Section 6.2.
5
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1.46
Section 6.2.

“Seller’s Response Period” shall have the meaning ascribed to such term in

1.47
“Taxes” shall mean all federal, state and local, real and personal property taxes
(including special assessments), and other taxes, fees, assessments or charges of any kind
whatsoever, together with any interest, additions or penalties with respect thereto.
1.48

“Third Party Claim” shall have the meaning ascribed to such term in Section 10.4(a).

1.49 “Title Commitment” shall mean the title commitment and exception documents
defined as such in Section 6.2(a).
1.50 “Title Company” shall mean St. Louis Title Company, located at 7701 Forsyth Blvd,
Suite 200, Clayton, Missouri 63105, or such other title company as mutually agreed upon in writing
by the Parties; such entity shall not be affiliated with either Seller or Purchaser.
SECTION 2
PURCHASE AND SALE; PAYMENT OF
PURCHASE PRICE; DEPOSITS; PROPERTY INFORMATION
2.1

Purchase and Sale.

(a)
Acquired Assets. Upon the terms and subject to the conditions contained
herein, at the Closing, Seller shall sell, convey, transfer, assign and deliver to Purchaser, and
Purchaser shall purchase and accept from Seller, all of its respective right, title and interest of every
kind and nature in and to the following assets, but excluding the Excluded Assets, (all of the assets to
be sold, conveyed, transferred, assigned and delivered to Purchaser hereunder, the “Acquired
Assets”):
(i)

the Land;

(ii)

the Improvements on the Land; and

(iii)

all intangible rights, if any, appurtenant to the Real Property.

(b)
Excluded Assets. The Acquired Assets do not include any Third Party
Contracts that Purchaser does not agree to assume in writing at Closing. The Acquired Assets also
do not include any tangible personal property. Seller shall remove, at least ten (10) days prior to
Closing, all tangible personal property that it desires to remove, and any tangible personal property
that Seller does not so remove shall be deemed abandoned by Seller and may, after Closing, be kept
and/or disposed of by Purchaser as it sees fit. The Land and the Improvements shall be vacant as of
the Closing Date.
(c)
No Other Liabilities Assumed. Seller hereby acknowledges and agrees that,
except with respect to the Permitted Title Exceptions, Purchaser shall not assume or become liable to
6
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pay, perform or discharge any Liability whatsoever of Seller, whether or not relating to any of the
Acquired Assets.

2.2

Purchase Price.

(a)
Amount and Payment. As consideration for the purchase of the Acquired
Assets, the Purchaser shall pay the Seller at the Closing, the sum of Two Million Six Hundred
Twenty-Five Thousand and No/100 ($2,625,000.00) Dollars, with such amount being (i) credited by
the amount of the Deposit actually made; and (ii) adjusted for Closing adjustments as described in
Section 8 below (such amount, as adjusted, is the “Purchase Price”). The Purchase Price shall be
paid by Purchaser to Seller as follows:
(i)
At the Closing, Seller and Purchaser shall instruct Escrow Agent to
release to Seller, from the escrow established, the Deposit together with all interest accrued thereon,
which shall be credited toward the Purchase Price.
(ii)
The balance of the Purchase Price shall be subject to adjustments on
the Closing Date for prorations, credits and charges provided for in this Agreement and shall be
payable by wire transfer of immediately available funds at Closing.
2.3

Purchaser’s Deposits.

(a)
The Purchaser agrees that, within three (3) business days of the Effective
Date, the Purchaser will deposit Two Hundred Fifty Thousand and no/100 Dollars ($250,000.00)
with the Escrow Agent (the “Deposit”) as an earnest money deposit that is nonrefundable to
Purchaser, except as stated otherwise herein.
(b)
The Deposit shall be deposited into escrow with the Escrow Agent, to be held
and disbursed pursuant to the terms of this Agreement and the Escrow Agreement described in
Section 2.5 below.
(c)
At Closing, the Deposit shall be credited towards the Purchase Price. If the
sale contemplated hereunder is not consummated because of a default by one of the Parties hereto,
the Parties shall instruct the Escrow Agent to apply and/or distribute the Deposit in accordance with
the terms of Section 11.
2.4

Delivery of Property Information Items.

(a)
Seller shall deliver to Purchaser within five (5) business days of the Effective
Date the following items, to the extent such items are in Seller’s possession or control (collectively
the “Property Information”):
(i)

A copy of the Seller’s latest title insurance policy or commitment on

the Land, if any;
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(ii)
A copy of the Seller’s surveys, plats, site plans and other drawings of
the Land and Improvements, if any;
(iii)
Copies of notices, if any, received from Governmental Authorities
regarding the condition of the Real Property or its Improvements; and
(iv)
Copies of any soil reports, environmental reports, Insurance Policies
and claim reports, engineering reports, site assessments and appraisal studies, if any, related to the
Real Property and previously prepared for the benefit of Seller.
Except as may be set forth to the contrary in this Agreement, Seller makes no warranty or
representation concerning, and shall have no responsibility or liability for, the accuracy or
completeness of, or the findings or conclusions reached in, any of the Property Information provided
to Purchaser hereunder.
(b)
Return of Property Information. If for any reason whatsoever the Purchaser
does not purchase the Acquired Assets, the Purchaser shall return to the Seller originals and all
copies of the Property Information delivered to or copied by the Purchaser or the Purchaser Parties
(or any of their respective agents, contractors or employees); provided, however, that the Purchaser
shall not be obligated to deliver to the Seller any materials of a proprietary nature (such as, for the
purposes of example only, any financial forecast or market plans) prepared for the Purchaser or the
Purchaser Parties in connection with the Acquired Assets. The terms of this Section 2.4(b) shall
survive the termination of this Agreement.
2.5

Escrow Agreement; Disposition of Deposit and Escrow Amount.

(a)
Escrow Agreement. The Deposit described in Section 2.3 shall be deposited
with and held by the Escrow Agent in an interest bearing account with one or more banks or other
financial institutions, which accounts must be insured by the Federal Deposit Insurance Corporation,
and such Deposit shall be held and disbursed pursuant to the terms of an escrow agreement to be
entered into between the Parties and Escrow Agent (the “Escrow Agreement”).
(b)
Deposit. In the event the transaction contemplated herein is closed in
accordance with the provisions hereof, the Deposit, together with any interest earned thereon, shall
be applied against the Purchase Price at Closing. In the event the transactions contemplated herein
are not closed in accordance with the provisions hereof, the Deposit shall be disbursed to the Seller
and/or the Purchaser as provided in this Agreement.
SECTION 3
SELLER’S DISCLAIMERS, REPRESENTATIONS AND WARRANTIES
Except as expressly set forth in this Agreement, it is understood and agreed that Seller has
not at any time made, and is not now making, and it specifically disclaims, any other warranties or
representations of any kind or character, express or implied, with respect to the Acquired Assets.
Purchaser acknowledges and agrees that upon Closing, Seller shall sell and convey to Purchaser and
Purchaser shall accept the Acquired Assets "AS IS, WHERE IS, WITH ALL FAULTS," except to
8
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the extent expressly provided otherwise in this Agreement or any document executed by Seller and
delivered to Purchaser prior to or at Closing. PURCHASER FURTHER ACKNOWLEDGES AND
AGREES THAT, EXCEPT FOR THOSE EXPRESS WARRANTIES AND REPRESENTATIONS
HEREIN SET FORTH OR SET FORTH IN THE CLOSING DOCUMENTS, SELLER IS MAKING
NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, BY OPERATION OF
LAW OR OTHERWISE, WITH RESPECT TO THE QUALITY, PHYSICAL CONDITION OR
VALUE OF THE ACQUIRED ASSETS, THE BOOKS AND RECORDS RELATING TO THE
ACQUIRED ASSETS OR THE COMPLIANCE OF THE ACQUIRED ASSETS WITH
APPLICABLE BUILDING OR FIRE CODES OR OTHER LAWS OR REGULATIONS.
WITHOUT LIMITING THE FOREGOING, IT IS UNDERSTOOD AND AGREED THAT
SELLER
MAKES
NO
WARRANTY
OF
HABITABILITY,
SUITABILITY,
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. PURCHASER AGREES
THAT SELLER IS NOT LIABLE OR BOUND BY ANY PROMISES, STATEMENTS,
REPRESENTATIONS OR INFORMATION PERTAINING TO THE ACQUIRED ASSETS MADE
OR FURNISHED BY ANY PERSON REPRESENTING OR PURPORTING TO REPRESENT
SELLER, EXCEPT AS AND TO THE EXTENT EXPRESSLY SET FORTH HEREIN OR IN THE
CLOSING DOCUMENTS. PURCHASER AND SELLER AGREE THAT THE PROVISIONS OF
THIS PARAGRAPH SHALL SURVIVE THE CLOSING OF THE TRANSACTION
CONTEMPLATED BY THIS AGREEMENT. Purchaser acknowledges that as of the Closing it will
have inspected, analyzed, reviewed and evaluated the Acquired Assets; that Purchaser and its
representatives will have conducted such investigation of the Acquired Assets as deemed necessary
by Purchaser; and that it will be Purchaser’s responsibility to be thoroughly aware of the condition of
the Acquired Assets. Purchaser further acknowledges and agrees that, subject to the other terms and
conditions of this Agreement, (i) Seller shall have no liability or responsibility for the condition of
the Acquired Assets after transfer to Purchaser and (ii) Purchaser is purchasing the Acquired Assets
based solely upon its inspection, evaluation, review and analysis, and Purchaser thus assumes the
entire risk associated with such inspection, evaluation, review and analysis being incomplete or
inaccurate. Purchaser hereby releases Seller from any obligations and liabilities that Seller may
otherwise have (including any contribution, payment and remediation obligation Seller may have)
with respect to any violation of Environmental Laws, except for (i) any violation of Environmental
Laws the existence of which amounts to a breach of an express warranty or representation of Seller
hereunder or (ii) any violation of Environmental Laws known to and caused by Seller but not
disclosed to Purchaser hereunder.
In order to induce the Purchaser to enter into this Agreement and to purchase the Acquired
Assets, and subject to the above disclaimers and limitations, the Seller hereby makes the following
representations and warranties to Purchaser.
3.1
Organization. Seller is a home-rule and political subdivision duly organized and
existing under its charter and the Constitution and laws of the State of Missouri.
3.2
Authority and Execution. Seller has full power and authority to enter into this
Agreement and the other Closing Documents to which Seller is a party, to carry out its obligations
hereunder and thereunder and to consummate the transactions contemplated hereby and thereby. The
execution and delivery by Seller of this Agreement and any other Closing Document to which Seller
9
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is a party, the performance by Seller of its obligations hereunder and thereunder and the
consummation by Seller of the transactions contemplated hereby and thereby have been duly
authorized by all requisite action on the part of Seller. This Agreement has been duly executed and
delivered by Seller, and this Agreement constitutes a legal, valid and binding obligation of Seller
enforceable against Seller in accordance with its terms. When each other Closing Document to which
Seller is or will be a party has been duly executed and delivered by Seller, such Closing Document
will constitute a legal and binding obligation of Seller enforceable against it in accordance with its
terms. The respective Person(s) executing this Agreement on behalf of Seller have the authority to do
so.
3.3
Title to Real Property. Seller is the owner in fee simple of the Real Property. There
are no unrecorded leases, licenses, or other agreements in place allowing any party to use or occupy
the Real Property, except for parking agreements, licenses and similar arrangements that will be
terminated as of the Closing, subject to the terms of Section 8.9 hereof. Seller will deliver the Real
Property to Purchaser, at Closing, free and clear of tenancies and occupancies.
3.4
Litigation; Governmental Orders; Environmental Notices. Except as set forth on
Exhibit D attached hereto and made a part hereof, there are no actions, suits or proceedings pending
or, to Seller’s Knowledge, threatened, against or affecting Seller (a) relating to or affecting the Real
Property; (b) that challenge or seek to prevent, enjoin or otherwise delay the transactions
contemplated by this Agreement; or (c) which would materially and adversely affect the ability of the
Seller to perform its obligations hereunder, or under any document to be delivered pursuant hereto.
To Seller’s Knowledge, no event has occurred or circumstances exist that may give rise to, or serve
as a basis for, any such actions or proceedings. There are no outstanding orders of any Governmental
Authority in any court or before any arbitrator or before any Governmental Authority and no
unsatisfied judgments, penalties or awards against, relating to or affecting the Real Property. Seller
has not received any notice from any Governmental Authority of any violation of any applicable
Environmental Laws that has not been corrected. Seller has received no notice from any
Governmental Authority, nor to Seller’s Knowledge from any other source, concerning Hazardous
Substances that affect or might affect the Real Property.
3.5
Purchase Rights. There are no purchase contracts, options, rights of first offer or
refusal or other agreements of any kind, whereby any Person other than the Purchaser will have
acquired or will have any right to acquire title to all or any portion of the Real Property.
3.6
Repair Notices from Governmental Authorities. To Seller’s Knowledge, Seller has
not received any notification from any Governmental Authority requiring any repairs, replacements,
or alterations to the Real Property, which repairs, replacements or alterations have not been made.
3.7
Environmental Matters. To Seller’s Knowledge, other than materials used in the
ordinary course of maintaining, operating and cleaning the Real Property in commercially reasonable
amounts and in accordance with all Environmental Laws, no Hazardous Substances are currently
present in, on or under the Real Property; provided, however, that given the age of the
Improvements, it is very possible that one or more Hazardous Substances are present at the Real
Property. To Seller’s Knowledge, no Hazardous Substances have been during any period of Seller’s
ownership of the Real Property generated, treated, installed, stored, or disposed of, from or at the
10
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Real Property. To Seller’s Knowledge, Seller is in compliance with all applicable Environmental
Laws with respect to the Real Property. Other than as disclosed on Exhibit E attached hereto, to
Seller’s Knowledge, there is no mold, mildew or other fungal substances on or within the Real
Property; provided, however, that given the age of the Improvements, it is very possible that some
mold, mildew or other fungal substances are present at the Real Property.
3.8
Taxes. Seller has paid or shall pay prior to Closing, or is not liable for, any Taxes
which are or can become a lien or Encumbrance on the Real Property. Purchaser shall be liable for
all Taxes accruing on and with respect to the Acquired Assets from and after Closing.
3.9
Insurance. As of the Effective Date, Seller insures the Real Property pursuant to the
Insurance Policies delivered to Purchaser under Section 2.4(iv). There is no material claim pending
thereunder as to which coverage has been questioned, denied or disputed.
3.10 Condemnation. There are no pending condemnation proceedings affecting the Real
Property and to Seller’s Knowledge no such action is threatened or contemplated. There are no
commitments made by the Seller to any Governmental Authority or other Person to dedicate or grant
any portion of the Real Property for public use.
3.11 Utilities. Seller has no Knowledge of, and has not received any notice of, the
curtailment of any utility service supplied to the Real Property.
3.12 Brokers. Seller has not engaged or dealt with any broker, finder, investment banker
or similar agent in connection with the transactions contemplated by this Agreement, i.e. no real
estate broker.
SECTION 4
PURCHASER’S REPRESENTATIONS AND WARRANTIES
In order to induce the Seller to enter into this Agreement and to sell the Acquired Assets, the
Purchaser hereby makes the following representations and warranties to Seller:
4.1
Organization. Purchaser is a limited liability company duly organized, validly
existing and in good standing under the laws of Missouri.
4.2
Authority and Execution. Purchaser has full power and authority to enter into this
Agreement and the other Closing Documents to which Purchaser is a party, to carry out its
obligations hereunder and thereunder and to consummate the transactions contemplated hereby and
thereby. The execution and delivery by Purchaser of this Agreement and any other Closing
Document to which Purchaser is a party, the performance by Purchaser of its obligations hereunder
and thereunder and the consummation by Purchaser of the transactions contemplated hereby and
thereby have been duly authorized by all requisite action on the part of Purchaser. This Agreement
has been duly executed and delivered by Purchaser, and this Agreement constitutes a legal, valid and
binding obligation of Purchaser enforceable against Purchaser in accordance with its terms. When
each other Closing Document to which Purchaser is or will be a party has been duly executed and
delivered by Purchaser, such Closing Document will constitute a legal and binding obligation of
11
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Purchaser enforceable against it in accordance with its terms. Each Person executing this Agreement
on behalf of Purchaser has the authority to do so.
4.3
Non-Contravention; Consents. The execution, delivery and performance by
Purchaser of this Agreement and the other Closing Documents to which it is a party, and the
consummation of the transactions contemplated hereby and thereby, do not and will not: (a) conflict
with or result in any violation of its organizational documents, (b) conflict with any provision of any
bond, note or other instrument of indebtedness, contract, indenture, mortgage, deed of trust, loan
agreement, lease or other agreement or instrument to which it is a party, (c) violate any existing term
or provision of any order, writ, judgment, injunction, decree, statute, law, rule or regulation
applicable to it or the Acquired Assets, or (d) result in the creation of any lien or other Encumbrance
on the Acquired Assets for which Seller would have any liability.
4.4
Litigation; Governmental Orders. There are no actions, suits or proceedings pending
or, to Purchaser’s Knowledge, threatened, against or affecting Purchaser (a) relating to or likely to
materially and adversely affect the Project or the Acquired Assets; (b) that challenge or seek to
prevent, enjoin or otherwise delay the transactions contemplated by this Agreement; or (c) which
would materially and adversely affect the ability of the Purchaser to perform its obligations
hereunder, or under any document to be delivered pursuant hereto. To Purchaser’s Knowledge, no
event has occurred or circumstances exist that may give rise to, or serve as a basis for, any such
actions or proceedings. There are no outstanding orders of any Governmental Authority in any court
or before any arbitrator or before any Governmental Authority and no unsatisfied judgments,
penalties or awards against, relating to, or likely to materially and adversely affect the Project or the
Acquired Assets.
4.5
Blocked Person. Purchaser is not a Blocked Person. To Purchaser’s Knowledge,
none of the Purchaser’s owners, investors or their affiliates acting or benefiting in any capacity in
connection with this Agreement is a Blocked Person.
4.6
Brokers. Purchaser has not engaged or dealt with any broker, finder, investment
banker or similar agent in connection with the transactions contemplated by this Agreement, i.e. no
real estate broker.
SECTION 5
COVENANTS OF THE PARTIES
5.1
Conduct of Business; Maintenance and Operation of the Real Property. Between the
Effective Date and the Closing Date or earlier termination of this Agreement, Seller will (or will use
commercially reasonable efforts to):
(a)
maintain the Real Property substantially in its current condition (ordinary
wear and tear and casualty excepted) in a manner consistent with Seller’s usual maintenance of the
Real Property;
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(b)
not knowingly create any liens or Encumbrances against the Real Property
other than (i) the Permitted Title Exceptions and (ii) easements or licenses that are approved in
advance by Purchaser in writing;
(c)
promptly notify Purchaser of the receipt of any written notice from any
Governmental Authority of any violations of any Laws relating to the Real Property, and promptly
send a copy of such notice to Purchaser; and
(d)
promptly notify Purchaser of any action, suit or other proceeding that
becomes pending or, to the Knowledge of Seller, threatened in writing against the Seller with respect
to the Real Property before any Governmental Authority.
5.2
Insurance. Between the date of Effective Date and the Closing Date (or earlier
termination of this Agreement), Seller shall keep in full force and effect all Insurance Policies and
coverage in such amounts and under such terms as the Seller has in effect on the date of this
Agreement. To the extent any such insurance coverage shall expire or be terminated, Seller shall
cause replacement insurance to be obtained, at Seller’s sole cost and expense, from such insurers or
other insurers selected by Seller, in amounts and on terms substantially the same as the Insurance
Policies in effect on the date hereof.
5.3
Disclosure. Seller shall disclose to the Purchaser if, to the Seller’s Knowledge, any
fact, event or condition (whether new or a modification of a fact, event or condition previously
disclosed) occurring after the date of this Agreement causes Seller to be in breach of any of its
representations, warranties or covenants contained in this Agreement in any material respect.
Purchaser shall disclose to the Seller if, to the Purchaser’s Knowledge, any fact, event or condition
(whether new or a modification of a fact, event or condition previously disclosed) occurring after the
date of this Agreement causes Purchaser to be in breach of any of their representations, warranties or
covenants contained in this Agreement in any material respect.
5.4
Proration Information. The Parties shall work together in good faith, on or before the
Closing, in acquiring all information necessary to enable Purchaser’s agents and Seller’s agents to
compute the prorations described in Section 8.
5.5
Further Assurances. Following the Closing, each of the Parties hereto shall execute
and deliver such additional documents, instruments, conveyances and assurances and take such
further actions as may be reasonably required to carry out the provisions hereof and give effect to the
transactions contemplated by this Agreement and the other Closing Documents.
SECTION 6
CONTINGENCIES
6.1

Due Diligence Inspection.

(a)
The Purchaser shall have the right, from the Effective Date until 5:00 p.m.
on the last day of the Inspection Period, subject to the other terms and conditions of this
Agreement, to enter upon the Real Property upon not less than twenty-four (24) hours’ prior
13
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telephone or written notice to the Seller, and to perform at Purchaser’s expense, and subject to
terms and conditions set forth in Section 6.1(b) below, such economic, surveying, engineering,
topographic, environmental, marketing, construction, erosion control, and other tests, studies and
investigations as the Purchaser may deem appropriate. Notwithstanding anything to the contrary
hereinabove set forth, Purchaser shall not make any core borings, drillings or other invasive tests or
investigations with respect to the Real Property without Seller’s prior written approval, which
approval shall not be unreasonably conditioned, delayed or withheld. Prior to any entry and
activities upon the Real Property, Purchaser shall provide Seller written verification that each
contractor and subcontractor entering the Real Property on Purchaser’s behalf has reasonable
liability insurance coverage in place to cover its activities thereon. At a minimum, Seller shall
require each of its contractors and subcontractors to maintain, in full force and effect, (i)
statutory workers’ compensation insurance coverage and (ii) commercial general liability
insurance coverage in the amount of at least $1,000,000. Seller shall not permit any contractor
or subcontractor to enter upon the Real Property until it has provided Purchaser and Seller with a
certificate of insurance evidencing that the contractor/subcontractor has satisfied the foregoing
insurance requirements.
(b)
The Purchaser shall indemnify, hold harmless and defend the Seller against
any loss, damage, liability or claim for personal injury or property damage and any other loss,
damage, liability, claim or lien to the extent arising from the acts upon the Real Property by the
Purchaser or the Purchaser Parties or any agents, contractors or employees of the Purchaser or the
Purchaser Parties while undertaking due diligence. The Purchaser understands and accepts that any
on-site inspections of the Real Property shall occur at reasonable times agreed upon by the Seller and
the Purchaser after not less than twenty-four (24) hours’ prior telephone or written notice to the
Seller. The Seller shall have the right to have a representative present during any such inspections.
Unless required by federal, state or local law or ordinance, Purchaser will not disclose the results of
the phase II environmental site assessment to Seller or any third party (except to Purchaser’s lender,
advisors, attorneys and other third parties involved in the transaction contemplated hereby).
Additionally, in any contract relating to the performance of the phase II environmental site
assessment (including, without limitation, the contract with Purchaser’s environmental consultant),
Purchaser shall include a provision stating that the party with whom Purchaser is contracting is not
permitted to make or disclose information to Seller resulting from the phase II environmental site
assessment unless such disclosure is required by law. The Purchaser shall not permit any liens to
attach to the Real Property by reason of such inspections, tests, studies and other activities. The
Purchaser shall (i) restore the Real Property, at its own expense, to substantially the same condition
which existed prior to any inspections or other activities of the Purchaser thereon; and (ii) be
responsible for and pay any and all liens by contractors, subcontractors, materialmen, or laborers
performing the inspections, tests, studies or other work for the Purchaser or the Purchaser Parties on
or related to the Real Property. The provisions of this Section 6.1(b) shall survive any termination of
this Agreement and a closing of the transaction contemplated hereby.
(c)
Purchaser will have the right to terminate this Agreement, by giving written
notice of termination to Seller and Escrow Agent on or before the end of the Inspection Period, if
Purchaser is dissatisfied with the results of its inspection and review in any way or for any reason or
for no reason, in its sole, absolute and unreviewable discretion. If Purchaser terminates this
14
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Agreement pursuant to this Section 6.1(c), this Agreement automatically shall terminate, the Deposit
shall be paid to Seller and the Seller and the Purchaser shall be released from all further liability or
obligation hereunder except those which expressly survive a termination of this Agreement.
6.2

Title and Permitted Title Exceptions.

(a)
Within thirty (30) days following the Effective Date, the Purchaser shall
cause the Title Company to furnish to the Purchaser, (i) a title insurance commitment issued by the
Title Company covering the Real Property, binding the Title Company to issue the Owner’s Title
Policy together with (ii) legible copies (to the extent such legible copies are available) of all
documents identified in such title insurance commitment as exceptions to title (collectively, the
“Title Commitment”) with respect to the state of title to the Real Property. Purchaser shall provide
Seller a copy of the Title Commitment promptly upon Purchaser’s receipt thereof.
(b)
Within forty-five (45) Days following the Effective Date, Purchaser shall
notify the Seller of any matters identified in the Title Commitment that the Purchaser is unwilling to
accept (the “Purchaser’s Objections”), except that Purchaser shall not object to liens for real estate
taxes not yet due and payable and shall not be required to object to any mortgage, deed of trust or
deed to secure debt loans, mechanics' liens, judgment and tax liens, estate tax liens, security interests
and all other such title exceptions dischargeable by the payment of money that were caused or
created by Seller (the “Monetary Liens”). Seller agrees to satisfy such Monetary Liens, or cause
such Monetary Liens to be removed from title in a manner reasonably acceptable to Purchaser, at or
prior to the Closing. It is further agreed that Purchaser may use such portion of the Purchase Price as
may be necessary to remove any Monetary Liens at Closing. Other than as specifically required in
this Agreement, the Seller shall not be obligated to incur any expenses or incur any liability to cure
any Purchaser’s Objections. Any matters disclosed in the Title Commitment to which Purchaser does
not object as provided above, other than the Monetary Liens, shall be deemed to be “Permitted Title
Exceptions.”
(c)
Seller may (but shall not be obligated to) notify the Purchaser in writing
within five (5) Business Days after receipt of Purchaser’s Objections (the “Seller’s Response
Period”) whether the Seller, in its sole discretion, agrees to take action to eliminate or cure
Purchaser’s Objections or to make arrangements to have such Purchaser’s Objections eliminated,
cured, or removed from title in a manner reasonably acceptable to Purchaser at or prior to the Closing
at no cost or expense to Purchaser (the “Seller’s Response”).
(i)
If the Seller gives Purchaser a Seller’s Response during the Seller’s
Response Period, and if the Seller agrees in the Seller’s Response to attempt to cure any of such
Purchaser’s Objections, the Seller shall use good faith efforts to cure such Purchaser’s Objections
which the Seller has agreed to attempt to cure on or before Closing. If the Seller has not cured such
Purchaser’s Objections which it has agreed to cure by the Closing Date, the Purchaser shall, in its
sole and absolute discretion, elect either to (1) waive such Purchaser’s Objections without any
abatement in the Purchase Price and proceed to close; or (2) terminate this Agreement.
(ii)
If the Seller does not provide a Seller’s Response to the Purchaser
within the Seller’s Response Period, the Seller shall be deemed to have elected not to attempt to cure
15
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Purchaser’s Objections. If the Seller elects in the Seller’s Response not to attempt to cure all or any
number of Purchaser’s Objections or if the Seller is deemed to have elected not to attempt to cure
Purchaser’s Objections pursuant to the preceding sentence, Purchaser shall elect, by written notice
given to Seller and Escrow Agent within five (5) Business Days after the Seller Response Period,
either to (A) waive any Purchaser’s Objections which the Seller has elected or is deemed to have
elected not to attempt to cure without any abatement in the Purchase Price and proceed to close, or
(B) terminate this Agreement. In the event the Purchaser does not provide to the Seller notice of the
Purchaser’s election under the preceding sentence, the Purchaser shall be deemed to have elected
clause (A) of the preceding sentence.
(iii)
In the event of Purchaser’s termination or deemed termination of this
Agreement pursuant to this Section 6.2(c), this Agreement automatically shall terminate, the Deposit
shall be paid to Seller, and the Parties shall be released from all further liability or obligation
hereunder except those which expressly survive a termination of this Agreement.
6.3
Survey. Within forty-five (45) days following the Effective Date, Purchaser may, at
its sole option and expense, secure a current as-built survey (the “Survey”) of the Real Property dated
after the Effective Date of this Agreement prepared by a licensed professional engineer or surveyor
selected by Purchaser (the “Surveyor”), in form sufficient to permit a title company to delete the
standard survey exception on an Owner’s Title Policy. Purchaser shall provide Seller a copy of the
Survey promptly upon Purchaser’s receipt thereof. The property description to be contained in the
Deed to be delivered by Seller to Purchaser shall follow the metes and bounds description of the Real
Property reflected in the Survey provided the same conforms with the metes and bounds description
of the Real Property contained in the instrument whereby the Seller acquired title to the Real
Property. In the event there exists a discrepancy between the Survey and the legal description
whereby the Seller acquired title to the Real Property, the description contained on the Deed by
Seller will be the metes and bounds description whereby Seller acquired title to the Real Property and
Seller will execute a Quit-Claim Deed in favor of Purchaser as to the metes and bounds description
reflected on the Survey. Within forty-five (45) days following the Effective Date, Purchaser shall
notify Seller of any matters identified on the Survey that the Purchaser is unwilling to accept, which
objections shall be considered to be part of Purchaser’s Objections and shall be addressed in the same
manner as Purchaser’s Objections to the Title Commitment as outlined in Section 6.2(c) above.
Other than as specifically required in this Agreement, the Seller shall not be obligated to incur any
expenses or incur any liability to cure any Purchaser’s Objections to the Survey. Any matters
disclosed in the Survey to which Purchaser does not object as aforesaid shall also be deemed to be
“Permitted Title Exceptions.” If Purchaser does not obtain a Survey of the Real Property, the
“Permitted Title Exceptions” shall include the following exceptions, to-wit: “matters that would be
disclosed by an accurate survey of the Real Property.”
6.4

Government Approvals.

(a)
Commencing promptly after the Effective Date hereof, Purchaser shall
prepare and submit applications for, and shall diligently and continuously pursue, all required
Government Approvals to construct the Project. Such Government Approvals may include, without
limitation, approval of the PUD by the City’s ARB, PC, and BOA, along with the City’s approval of
a development plan and building permit. Purchaser agrees that Purchaser’s application for
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Government Approvals shall comply in all respects with the most current PUD requirements. Seller,
in its capacity as a property owner, shall provide reasonable cooperation to Purchaser in connection
with Purchaser’s efforts to acquire all such Government Approvals; provided, however, Seller shall
not be required to incur any liabilities or any out-of-pocket expenses in connection with providing
such cooperation. Notwithstanding the foregoing, Purchaser acknowledges and agrees that nothing
herein contained shall be construed as the City’s current approval of, or acquiescence to, any
Government Approvals for the Project, it being acknowledged that such matters can only be
approved by the City in the proper exercise of its municipal functions through appropriate
governmental procedures and in the exercise of the unlimited legislative discretion of the BOA and
the review discretion of the City’s other boards or departments, including the City’s ARB and PC.
Purchaser agrees to deliver written reports to Seller upon request, and in any event at least once per
month, advising Seller of the progress made in regard to Purchaser’s applications for Government
Approvals.
(b)
If the Purchaser obtains, within ninety (90) days following the Effective Date
(the “Governmental Approvals Period”), all Government Approvals required to develop/construct the
Project consistent with the Plans and Specifications and without the imposition of any terms,
conditions, or requested modifications to the Project materially inconsistent with the Plans and
Specifications or the terms of this Agreement, as determined by Purchaser in its good faith discretion,
Purchaser shall be required, by providing written notice to Seller during the Governmental Approvals
Period, or within five (5) Business Days after the expiration thereof, to waive the requirements of this
Section 6.4, whereupon the terms and conditions of this Section 6.4 shall be deemed satisfied.
(c)
If the Purchaser fails to obtain any Governmental Approvals required to
develop/construct the Project consistent with the Plans and Specifications and without the imposition
of any terms, conditions, or requested modifications to the Project materially inconsistent with the
Plans and Specifications or the terms of this Agreement, as determined by Purchaser in its good faith
discretion, and if Purchaser does not otherwise waive the requirements of this Section 6.4 in order to
proceed with the purchase of the Property notwithstanding such failure, then this Agreement shall be
deemed terminated effective six (6) Business Days after the expiration of the Governmental
Approvals Period, the Deposit shall be refunded to Purchaser, and from and after such termination
neither party shall have any further right, duties, or obligations hereunder, except for those which
expressly survive a termination of this Agreement.
SECTION 7
CLOSING REQUIREMENTS
7.1
As to the Purchaser’s Obligations. The Purchaser’s obligations to close the
transaction contemplated hereunder are subject to the timely satisfaction of the following conditions
precedent on or before the Closing Date:
(a)
Seller’s Deliveries. The Seller shall have delivered to or for the benefit of the
Purchaser, on or before the Closing Date, all of the documents required of the Seller pursuant to
Sections 8.2 and 8.4 hereof.
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(b)
Representations, Warranties and Covenants; Obligations of the Seller;
Certificate. All of the Seller’s representations and warranties made in this Agreement shall be true
and correct in all material respects as of the date hereof and as of the Closing Date as if then made;
and the Seller shall have performed in all material respects all of its covenants and other obligations
under this Agreement. Further, a duly authorized officer of Seller shall have executed at Closing a
“bring down certificate” with respect to the aforesaid representations and warranties.
(c)
Government Approvals. Purchaser must have available, at Closing, all
Government Approvals obtained by Purchaser pursuant to Section 6.4 hereof on the terms and
conditions approved (or deemed approved) by Purchaser pursuant to Section 6.4 hereof.
(d)
Title Policy. Purchaser shall be able to obtain from the Title Company, at
Closing, upon payment of the standard premium therefor, the Title Policy, subject only to the
Permitted Title Exceptions.
(e)
Purchaser’s Objections. All of Purchaser’s Objections under Sections 6.2 and
6.3 that Seller has agreed to attempt to eliminate or cure shall have been addressed to Purchaser’s
reasonable satisfaction.
Each of the conditions contained in this Section are intended for the benefit of the Purchaser
and may be waived, in whole or in part, by the Purchaser. It is understood and agreed by the Parties
that in the event any of the conditions referred to in subparagraphs (a) to (e) of this Section is not
satisfied by the Closing Date, then Purchaser may, by notice delivered to Seller at Closing, terminate
this Agreement. Upon delivery of a termination notice pursuant to this Section 7.1, this Agreement
shall automatically terminate, the Deposit shall be paid to Seller (subject to the right of Purchaser to
receive the Deposit pursuant to the terms of Sections 6.4 and 11.1); and the Parties shall be released
from all further liability or obligation hereunder except those which expressly survive a termination
of this Agreement. Notwithstanding anything to the contrary contained herein, in the event the
failure of a condition precedent described in this Section 7.1 arises from Seller’s breach of this
Agreement, Purchaser may, in addition to terminating this Agreement, avail itself of any remedies
provided to it in Section 11 hereof. This Section 7.1 shall survive Closing or termination of this
Agreement.
7.2
As to the Seller’s Obligations. The Seller’s obligations to close the transactions
contemplated hereunder are subject to the satisfaction of the following conditions precedent on or
before the Closing Date:
(a)
Purchaser’s Deliveries. The Purchaser shall have delivered to or for the
benefit of the Seller, on or before the Closing Date, all of the documents and payments required of
the Purchaser pursuant to Sections 8.3 and 8.4 hereof.
(b)
Representations, Warranties and Covenants; Obligations of the Purchaser;
Certificate. All of the Purchaser’s representations and warranties made in this Agreement shall be
true and correct in all material respects as of the date hereof and as of the Closing Date as if then
made; and the Purchaser shall have performed in all material respects all of its covenants and other
obligations under this Agreement. Further, a duly authorized officer of the Purchaser shall have
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executed at Closing a “bring down certificate” with respect to the aforesaid representations and
warranties.
(c)
Seller’s Approval of Project. The Seller shall not be obligated to sell the
Acquired Assets as contemplated in this Agreement unless, at the time of Closing, the City, in the
City’s Sole Discretion, has granted architectural and design approval of the plans and specifications
for the Project at a “design development” level of detail. For purposes of this Section 7.2(c), the
phrase “City’s Sole Discretion” means the discretion of the City using the discretion that any thirdparty property owner having substantial continuing interests in the area where the Real Property is
located would have in evaluating and considering whether to approve or not approve a proposed
development project (which the parties acknowledge is a different standard of review and discretion
than the City’s historical standard of review as a municipal corporation and discrete and separate
from the City’s exercise of planning, legislative and administrative governmental authority as part of
Government Approvals). In regard to the exercise of City’s Sole Discretion, the Parties acknowledge
that the Project’s aesthetic and architectural elements have not been fully developed or refined at the
time of this Agreement and that the aesthetic or architectural aspects depicted on the initial Plans and
Specifications attached hereto as Exhibit F are preliminary and tentative and the Seller is not bound
in any way to Approve the Project as contemplated by this Section 7.2(c) if, in the exercise of the
City’s Sole Discretion, the City’s governing body does not believe approval of the final plans and
specifications for the Project would be in the City’s best interests.
(d)
Ancillary Agreements. Seller and Buyer shall have agreed upon the form of
the Terrace Agreement, the Terrace Agreement Memorandum, the Arts and Entertainment Venue
Agreement and the Arts and Entertainment Agreement Memorandum to be executed and delivered at
Closing. Seller and Buyer each agrees not to unreasonably withhold its approval of any proposed
terms for such ancillary agreements which are reasonably consistent with the descriptions of such
agreements and the intent and purposes thereof as hereinafter set forth.
Each of the conditions contained in this Section are intended for the benefit of the Seller and
may be waived, in whole or in part, by the Seller. It is understood and agreed by the Parties that in
the event any of the conditions referred to in subparagraphs (a) to (d) of this Section is not satisfied
by the Closing Date, then Seller may, by notice delivered to Purchaser at Closing, terminate this
Agreement. Upon delivery of a termination notice pursuant to this Section 7.2, this Agreement shall
automatically terminate, the Deposit shall be paid to Seller if the termination is pursuant to
subparagraph (a), (b) or (d) and shall be refunded to Purchaser if the termination is pursuant to
subparagraph (c); and the Parties shall be released from all further liability or obligation hereunder
except those which expressly survive a termination of this Agreement. Notwithstanding anything to
the contrary contained herein, in the event the failure of a condition precedent described in this
Section 7.2 arises from Purchaser’s breach of this Agreement, Seller may, in addition to terminating
this Agreement and being paid the Deposit, avail itself of any remedies provided to it in Section 11
hereof. This Section 7.2 shall survive Closing or termination of this Agreement.
SECTION 8
CLOSING; PRORATIONS AND TRANSITION
8.1

Closing.
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(a)
Closing Date. The Closing shall take place on or before the Outside Closing
Date. The actual date upon which the transactions contemplated by this Agreement are consummated
is the “Closing Date.” The Closing Date shall be scheduled for the Outside Closing Date, or such
other date as the parties may agree to in writing;
(b)
Closing Actions. As more particularly described below, at the Closing the
Parties hereto will (i) execute or cause to be executed (and acknowledged where appropriate) all of
the Closing Documents, (ii) deliver or cause to be delivered the same to the Escrow Agent, and
(iii) take or cause to be taken all other action required to be taken to consummate the transactions
contemplated hereby. The Closing will occur at the Title Company or at any such other place as the
Seller and the Purchaser may mutually agree. At the Closing, the Purchaser shall deliver the balance
of the Purchase Price to the Escrow Agent as provided herein. As provided herein, the Parties hereto
will agree upon adjustments and prorations to certain items which cannot be exactly determined until
at or after the Closing and will make the appropriate adjustments with respect thereto.
(c)
Possession of Real Property. Possession of the Acquired Assets shall be
delivered to the Purchaser at the Closing, subject to Permitted Title Exceptions.
8.2
Seller’s Deliveries. At the Closing, the Seller shall deliver (or cause to be delivered)
to the Escrow Agent all of the following instruments each of which shall have been duly executed
and, where applicable, acknowledged and/or sworn on behalf of the Seller, and shall be dated to be
effective as of the Closing Date:
(a)

The Deed, executed by the Seller.

(b)
Affidavit of Ownership from the Seller in a form reasonably required by the
Title Company, establishing such state of facts as is necessary to cause Purchaser's title insurer to
delete the standard exceptions for survey, parties in possession and liens of materialmen or
mechanics from the title insurance policy to be issued in favor of Purchaser (the “Title Policy”);
provided, however, that Seller shall not be required to execute any Affidavit of Ownership that
includes any statement that is untrue, that expands any obligation, covenant, representation or
warranty of Seller under this Agreement or that contains terms not customarily included in owner’s,
seller’s or title affidavits.
(c)
An affidavit that Seller is not a “foreign person” within the meaning of the
Foreign Investment in Real Property Tax Act of 1980.
(d)

The Bill of Sale and General Assignment executed by Seller.

(e)
The Arts and Entertainment Agreement and the Arts and Entertainment
Memorandum, each duly executed by Seller (as each Agreement is defined and described in Section
12.3 hereof).
(f)
The Terrace Agreement and the Terrace Memorandum, each duly executed
by Seller (as each Agreement is defined and described in Section 12.3 hereof).
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(f)
A memorandum duly executed by the City in recordable form confirming the
material terms of the Parking Agreement set out in Section 1.34 hereof (the “Parking Agreement
Memorandum”), and a memorandum duly executed by the City in recordable form confirming the
material terms of the License Agreement set out in Section 8.9 hereof (the “License Agreement
Memorandum”), each of which Memorandum shall be recorded in the St. Louis County Real Estate
Records immediately following the recording of the Deed.
(g)

The “bring-down certificate” specified in Section 7.1(b) executed by Seller.

(h)
Evidence of the existence, organization, good standing and authority of Seller
and of the authority of the persons executing documents on behalf of Seller in form reasonably
satisfactory to Purchaser and the Title Company.
(i)

The Repurchase Agreement and the Repurchase Memorandum hereinafter

(j)

Any other document or instrument specifically required by this Agreement.

described.

8.3
Purchaser’s Deliveries. At the Closing, the Purchaser shall deliver to Escrow Agent
all of the following instruments each of which shall have been duly executed and, where applicable,
acknowledged and/or sworn on behalf of the Purchaser, and shall be dated to be effective as of the
Closing Date:
(a)
The Parking Agreement Memorandum and the License Agreement
Memorandum, each duly executed by Purchaser in recordable form.
(b)
The Arts and Entertainment Agreement and the Arts and Entertainment
Memorandum , each duly executed by Purchaser.
(c)
the Terrace Agreement and the Terrace Agreement Memorandum, each duly
executed by Purchaser.
(d)

The “bring-down certificate” specified in Section 7.2(b).

(e)
Evidence of the existence, organization, good standing and authority of
Purchaser and of the authority of the persons executing documents on behalf of Purchaser in form
reasonably satisfactory to Seller and the Title Company.
(f)

The Repurchase Agreement and the Repurchase Memorandum hereinafter

(g)

Any other document or instrument specifically required by this

described.

Agreement.
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(h)
At the Closing, the Purchaser shall deliver to Seller the balance of the
Purchase Price (which, for avoidance of doubt, shall reflect a reduction for the Deposit to be paid to
Seller) in the manner and in the amount as described in Section 2.2 hereof.
8.4
Mutual Deliveries. At the Closing, the Purchaser and the Seller shall mutually
execute and deliver each to the other:
(a)
A closing statement reflecting the Purchase Price and the adjustments and
prorations required hereunder and the allocation of income and expenses required hereby.
(b)
Such other and further documents, papers and instruments as may be
reasonably required by the Parties hereto or their respective counsel or the Title Company to
consummate the transactions contemplated by this Agreement and which are not inconsistent with
the Agreement or the other Closing Documents.
8.5

Closing Costs.

(a)
The Seller and Purchaser shall each be responsible for one-half of the escrow
fee charged by the Escrow Agent (the “Escrow Fee”). Seller shall pay all fees and costs to release
any Monetary Liens upon the Real Property. Purchaser shall pay for the cost of the title search, the
premium for the Owner’s Title Policy, as well as any endorsements thereto, the cost of any Survey
and all filing fees. Purchaser shall pay the costs of all inspections or tests undertaken by the
Purchaser. Purchaser shall pay all costs associated with financing the acquisition of the Acquired
Assets. Unless the payment of any other cost is specifically provided for in this Agreement, all other
costs shall be apportioned between the Parties by the Title Company in the manner customary in the
location of the Real Property, for properties of a similar nature. Except as otherwise provided in this
Agreement, each of the Parties shall be responsible for the payment of its own attorney’s fees
incurred in connection with this Agreement, the Closing Documents and the transactions
contemplated herein and therein.
8.6

Revenue and Expense Prorations, and Post-Closing Obligations.

(a)
Prorations. All normal and customarily pro ratable items, including without
limitation, real estate and personal property taxes for the year 2019, operating expenses, special
assessments, rents and payments under property contracts, shall be prorated as of 11:59 p.m. local time
of the day prior to the Closing Date (hereinafter referred to as the “Cut-Off Time”). If any item that is to
be prorated pursuant to this Section 8.6(a) has not been finally determined on the Closing Date, then
such item shall be prorated on an estimated basis using the most current information available. When
the proration for such item has been finally determined, the parties shall recalculate such prorations and
any amount payable by Seller or Purchaser shall be paid to the other party within fifteen (15) days after
such prorations are finally determined.
(b)
Utility Charges. Seller shall be responsible for the payment at the Closing of all
bills for utility charges up to and including the Cut-Off Time. To the extent that utility bills cannot be
rendered as of the Closing Date, such charges for the period through the Cut-Off Time shall be prorated
as of the Cut-Off Time based upon the most recent available bills and readjusted on the basis of the
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actual bills as and when received. Utility deposits shall be returned to Seller at the Closing. Purchaser
shall be responsible for the payment of such deposits and the execution of such documents as necessary
for the providers of all utilities to the Real Property to place the accounts in the Purchaser’s name. Seller
may, in its discretion, have all utilities shut-off prior to the Closing.
8.7
Purchaser’s Obligation to Commence Construction. The Purchaser must Commence
Construction (as hereinafter defined) of the Project not later than February 1, 2020 (the
“Commencement Deadline”). The phrase “Commence Construction” shall mean that the following
activities shall be present at the Land, to-wit: mobilization, site preparation and the beginning of the
demolition of the Improvements. The obligation of Purchaser in this paragraph shall survive
Closing. If an event of Force Majeure occurs, the Commencement Deadline shall be extended on a
day for day basis for as long as the event of Force Majeure continues and Purchaser is unable to
Commence Construction as a result thereof, provided that such event is documented in writing by the
Purchaser and the documentation confirming the commencement thereof is sent to the City within ten
(10) days after commencement thereof.
8.8

City’s Right to Repurchase the Real Property after Closing.

(a)
If Purchaser shall fail to Commence Construction of the Project by the
Commencement Deadline (subject to extension as provided in Section 8.7 above), the Seller shall
have the right, but not the obligation, to repurchase the Acquired Assets, in their then current
condition (provided that Purchaser shall deliver such Assets in a safe physical condition and free
from any Hazardous Substances introduced to the Real Property after Closing), subject only to such
title matters as encumbered the Real Property immediately prior to Purchaser’s acquisition thereof, at
a purchase price in the amount of Two Million One Hundred Twenty-Five Thousand and No/100
($2,125,000.00) Dollars, upon thirty (30) days’ prior written notice to Purchaser; provided, however,
if Purchaser shall Commence Construction after the Commencement Deadline but before the
expiration of thirty (30) days after receipt of the Seller’s notice exercising its foregoing repurchase
right, the Seller’s foregoing right to repurchase shall automatically be null and void. The foregoing
agreements shall be set out in a repurchase agreement (the “Repurchase Agreement”) to be executed
by Purchaser and Seller at Closing, a memorandum of which (the “Repurchase Memorandum”) shall
be recorded in the St. Louis County Real Estate Records.
(b)
Purchaser covenants and agrees to substantially complete construction of the
Project within thirty-six (36) months after Purchaser shall Commence Construction (the “Completion
Deadline”). If an event of Force Majeure occurs, the Completion Deadline shall be extended on a day
for day basis for as long as the event of Force Majeure continues and Purchaser is unable to
substantially complete construction of the Project as a result thereof, provided that such event is
documented in writing by the Purchaser and the documentation confirming the commencement
thereof is sent to the City within ten (10) days after commencement thereof. If Purchaser shall fail to
substantially complete construction of the Project by the Completion Deadline, the Seller shall have
the right, but not the obligation, under the Repurchase Agreement, as liquidated damages for
Purchaser’s failure to substantially complete construction of the Project within such time period, to
repurchase the Acquired Assets, as improved through the date of repurchase and subject to such title
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matters as then encumber the Acquired Assets, for a purchase price in the amount of One Thousand
and no/100 Dollars ($1,000.00).
8.9
Seller’s License to Use Land Post Closing. The parties hereby enter into the
following agreements with respect to the Seller’s use of the Land after the Closing Date (the
“License Agreement”). Purchaser agrees that Seller shall have the right and license, during the
period from and after the Closing Date and continuing until Purchaser shall Commence Construction
of the Project, to use the Land for private parking and to retain all income derived therefrom. In
addition, Purchaser agrees, if the Closing occurs prior to the holding of the 2019 Clayton Art Fair
(which is held during the first full weekend in September of each year), that Seller shall have the
right and license to use the Land for parking, display booths and other activities in conjunction with
the 2019 Clayton Art Fair. Purchaser agrees that Seller shall not be required to pay any out-ofpocket consideration for the foregoing rights and licenses; provided, however, the terms of the
License Agreement shall require that Seller (i) provide a written report to Buyer on a monthly basis
summarizing the amount of net revenue received by Seller from the use of the Land; and (ii) dedicate
all such net revenue to the non-profit or charitable uses of the City such as, by way of example,
Clayton Parks and Recreation. Seller acknowledges and agrees that Buyer intends to claim a
charitable deduction for all revenue derived from the Seller’s use of the Land; provided, however, the
Seller makes no representation or warranty, and shall have no responsibility, as to Buyer’s eligibility
to claim a tax deduction for such donation. Seller agrees to maintain its customary liability insurance
in place with respect to its post-closing use of the Land under the License Agreement. The terms of
the License Agreement shall survive Closing, shall inure to the benefit of Seller, and shall be binding
upon Purchaser and Purchaser’s successors in title.
SECTION 9
CONDEMNATION
9.1
Condemnation. After the Effective Date, the Seller agrees to give the Purchaser
prompt written notice of any Knowledge of or notice of any taking by condemnation of any material
part of or material rights appurtenant to the Real Property. The Purchaser may, by written notice to
the Seller within ten (10) days after the Seller has given the Purchaser the notice of taking referred to
in this Section 9.2, or on the Closing Date, whichever is earlier, terminate this Agreement. If the
Purchaser exercises its option to terminate its obligations to purchase the Real Property pursuant to
this Section 9.2, this Agreement shall automatically terminate, the Deposit shall be paid to Seller, and
the Parties hereto shall be released of all further obligations hereunder with respect to the Real
Property except those which expressly survive a termination of this Agreement. If the Purchaser
does not so elect to terminate this Agreement, then the Closing shall take place as provided herein
(subject to the other terms and conditions of this Agreement), and the Seller shall assign to the
Purchaser at the Closing all of the Seller’s interest in any condemnation award which may be payable
to the Seller on account of any such condemnation and, at Closing, the Seller shall credit to the
amount of the Purchase Price payable by Purchaser the amount, if any, of condemnation proceeds
received by the Seller between the Effective Date and Closing.
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SECTION 10
SURVIVAL, CONTRACTUAL LIABILITY AND INDEMNIFICATION
10.1 Survival. The representations and warranties of the Parties contained in this
Agreement shall survive the Closing for a period of twelve (12) months following the Closing Date,
except that (a) the representations and warranties of the Parties regarding organization, authority and
execution, non-contravention and consents (with respect to Purchaser), title to assets (with respect to
Seller) and brokers specified in Sections 3.1, 3.2, 3.3, 3.12, 4.1, 4.2, 4.3 and 4.6 shall survive
indefinitely following the Closing, and (b) the representations and warranties of the Seller regarding
environmental matters specified in Section 3.7 shall survive through the expiration of the date that is
sixty (60) days following the applicable statute of limitations (the “Survival Period”). No action or
proceeding may be instituted to enforce, or seek damages or other remedies with respect to the
breach of any representation or warranty after the expiration of the Survival Period for such
representation or warranty as described above.
10.2 Contractual Liability of Seller. Seller shall be financially responsible and liable to
Purchaser, the Purchaser Parties, and Purchaser’s successors and assigns, for any and all claims,
demands, actions, causes of action, losses, damages, liabilities, and out of pocket costs and expenses
(including, without limitation, reasonable attorney's fees and court costs) asserted against or incurred
by Purchaser, the Purchaser Parties and/or Purchaser’s successors and assigns, by reason of or arising
out of (a) any material inaccuracy in or breach of any of the representations or warranties of Seller
contained in this Agreement, the other Closing Documents or in any certificate or instrument
delivered by or on behalf of Seller pursuant to this Agreement; (b) any material breach or nonfulfillment of any covenant, agreement or obligation to be performed by Seller pursuant to this
Agreement, the other Closing Documents or any certificate or instrument delivered by or on behalf of
Seller pursuant to this Agreement; (c) any Third Party Claim based upon, resulting from or arising
out of the ownership of the Acquired Assets by Seller prior to the Closing Date; (d) any obligation
for payment of taxes due, assessed and payable arising for any period of time prior to the Closing
Date; or (e) any obligation arising out of an accident, injury, death or damage whatsoever caused to
any person or entity, or loss of property occurring prior to the Closing Date in or about the Real
Property or any part thereof. Seller’s contractual liability under this Section 10.2 shall survive for the
Survival Period.
10.3 Indemnification By Purchaser. Purchaser shall indemnify and defend Seller and its
affiliates and their respective members, partners, shareholders, officers, directors, employees,
representatives, attorneys and agents of each of the foregoing (collectively, the “Seller Indemnitees”)
against, and shall hold each of them harmless from and against, and shall pay and reimburse each of
them for, any and all Losses incurred or sustained by, or imposed upon, the Seller Indemnitees based
upon, arising out of, with respect to or by reason of: (a) any material inaccuracy in or breach of any
of the representations or warranties of Purchaser contained in this Agreement or in any certificate or
instrument delivered by or on behalf of Purchaser pursuant to this Agreement; (b) any breach or nonfulfillment of any covenant, agreement or obligation to be performed by Purchaser pursuant to this
Agreement, the other Closing Documents or any certificate or instrument delivered by or on behalf of
Purchaser pursuant to this Agreement; or (c) any Third Party Claim based upon, resulting from or
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arising out of the ownership of the Acquired Assets on or after the Closing Date. Purchaser’s
obligations to indemnify under Section 10.3 shall survive for the Survival Period.
SECTION 11
DEFAULT; TERMINATION RIGHTS
11.1 Purchaser’s Remedies for Default by Seller. If the sale contemplated hereby is not
consummated because of a default by Seller under this Agreement, then Purchaser, as its sole and
exclusive remedy, may elect (a) to terminate this Agreement and obtain a complete refund of the
Deposit, in which event all other rights and obligations of the Seller and the Purchaser hereunder
(except those set forth herein which expressly survive a termination of this Agreement) shall
terminate immediately; (b) to waive such matter or condition and proceed to Closing, with no
reduction in the Purchase Price; or (c) bring an equitable action to specifically enforce Seller’s
obligation to execute the documents required to convey the Acquired Assets to Purchaser, it being
understood and agreed that the remedy of specific performance shall not be available to enforce any
other obligation of Seller hereunder (excepting, however, satisfaction out of Seller’s sale proceeds of
any Monetary Liens). Purchaser expressly waives its rights to seek damages in the event of Seller’s
default hereunder; provided, however, that Purchaser shall have the right to recover under option (a)
above, in addition to the Deposit, payment of damages by Seller in an amount equal to the actual outof-pocket costs and expenses incurred by Purchaser in connection with this Agreement up to a
maximum amount of Fifty Thousand and no/100 Dollars ($50,000.00). Purchaser shall be deemed to
have elected to terminate this Agreement and receive back the Deposit and damages as set forth
herein as its sole remedy if Purchaser fails to file suit for specific performance against Seller in a
court having jurisdiction in St. Louis County, Missouri, on or before sixty (60) days following the
date upon which Closing was to have occurred. If Closing is consummated hereunder but Seller
nevertheless fails to perform any other obligation of Seller under this Agreement that expressly
survives Closing, Purchaser shall have all remedies available at law or in equity with respect to such
default.
11.2 Seller’s Remedies Default by Purchaser. If the sale contemplated hereby is not
consummated because of a default by Purchaser in its obligation to purchase the Acquired Assets in
accordance with this Agreement, the Seller, as its sole and exclusive remedy, shall be permitted to
terminate this Agreement, in which event the Parties hereto shall be released from all further
obligations hereunder except those which expressly survive a termination of this Agreement. In the
event of such termination, the Seller shall be entitled to receive all of the Deposit theretofore paid as
liquidated damages and not as penalty, in full satisfaction of its claims against the Purchaser
hereunder. If Closing is consummated hereunder but Purchaser nevertheless fails to perform any
other obligation of Purchaser under this Agreement that expressly survives Closing, Seller shall have
all remedies available at law or in equity with respect to such default.
Notwithstanding anything to the contrary in this Section 11.2, no elected or appointed
official, agent, employee or representative of Seller shall be personally liable to Purchaser in the
event of any default or breach by any Party under this Agreement, or for any amount which may
become due to any Party or on any obligations under the terms of this Agreement.
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11.3 Limitation of Liability. Notwithstanding anything herein to the contrary, the liability
of each Party hereto resulting from the breach or default by such Party shall, in any event, be limited
to direct actual damages incurred by the injured party and each Party hereto hereby waives its rights
to recover from the other party consequential, punitive, exemplary, and speculative damages;
provided, however, that the limitation set forth in this Section 11.3 shall not apply to damages
resulting from fraud or intentional misconduct. The provisions of this Section 11.3 shall survive the
termination of this Agreement.
SECTION 12
SUPPLEMENTAL AGREEMENTS
12.1 Arts and Entertainment Venue. The parties acknowledge and agree that a portion of
the retail component of the Project shall be dedicated for use as an Arts and Entertainment Venue for
the benefit of the general public. Prior to Closing, Seller and Purchaser shall negotiate in good faith
the terms of an agreement (the “Arts and Entertainment Venue Agreement”) governing the use and
occupancy of the Arts and Entertainment Venue. The Arts and Entertainment Venue Agreement
shall set forth the material terms and conditions of such use and occupancy including, but not limited
to, the following, to-wit: (i) details as to the location and square footage (not less than 4,000 square
feet), design, governance and mission statement for the Arts and Entertainment Venue; (ii) the
requirement that the Purchaser be responsible for costs associated with tenant improvements and the
continuing operation of the Arts and Entertainment Venue, although Purchaser may access other
funds to pay such costs such as tenant payments, grant funding, charitable or arts funding, and other
funding; (iii) Buyer’s right (if any) to claim income tax deductions for any subsidy provided by
Buyer in connection with the construction, build out, use and operations of the Arts and
Entertainment Venue; provided, however, the Seller shall not make any representation or warranty,
and shall have no responsibility, as to Buyer’s eligibility to claim such income tax deductions; (iv)
Seller shall not be required to pay any consideration for the grant of the Arts and Entertainment
Venue Agreement and the rights and benefits granted thereunder; (v) the requirement that Purchaser
shall commit to make the Arts and Entertainment Venue available for a Permitted Use for a period of
twenty (20) years; (vi) the requirement that the Arts and Entertainment Venue shall be used for
cultural, entertainment, and/or recreational uses including, but not limited to, uses such as an art
gallery, a theater, a music venue, a movie theater, a night club (with or without food service)
providing live entertainment on a continuing or frequent basis, and/or such other uses that are
acceptable to the Seller and that promote a general public benefit in addition to any other public
benefits to be provided by the Project (collectively, the “Permitted Use”); and (vii) the terms and
conditions of Seller’s right to approve and/or obtain a change in the Permitted Use. If the Closing
proceeds hereunder, a memorandum of the Arts and Entertainment Venue Agreement (the “Arts and
Entertainment Venue Memorandum”) shall be executed by the parties in recordable form and shall
be recorded in the St. Louis County Real Estate Records following the recording of the Deed.
12.2 Signage. Subject to the terms of Seller’s applicable sign Laws, from and after the
Effective Date Purchaser, at Purchaser’s cost, shall be permitted to erect temporary signage on the
Land promoting the Project. The location and content of the signage shall be subject to the prior
written approval of Seller and Seller’s Architectural Review Board. If this Agreement is terminated
for any reason, then Purchaser, at Purchaser’s expense, shall promptly thereafter remove all such
signage from the Land and repair any damage to the Land caused by such removal. Purchaser’s right
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to enter upon the Land for the purpose of installing, removing or otherwise dealing with its said
signage shall be subject to the same requirements, conditions and limitations that apply to
Purchaser’s right to enter upon the Land under Section 6.1(a) hereof.
12.3 Seller’s Use of Project Terrace. It is the intention of the parties that the Plans and
Specifications for the Project include an outdoor terrace (the “Terrace”). Prior to Closing, Seller and
Purchaser shall negotiate in good faith the terms of a use agreement (the “Terrace Agreement”)
obligating Purchaser, and its successors in title, to allow Seller to use the Terrace for municipal
events open to the public on up to four (4) occasions per year. The Terrace Agreement shall set forth
the material terms and conditions of such use which shall include, but not be limited to, the
following, to-wit: (i) Seller shall be responsible for all out-of-pocket costs incurred to organize such
events; (ii) Seller shall not be required to pay any consideration for the grant of the Terrace
Agreement and the rights and benefits granted thereunder, provided, however, that Seller shall
reimburse Purchaser for all reasonable out-of-pocket expenses incurred by Purchaser in connection
with such events; (iii) Seller shall be required to maintain commercially reasonable liability insurance
in place with respect to use of the Terrace; and (iv) Seller shall be required to provide a certificate of
insurance evidencing the effectiveness of such insurance coverage prior to the occurrence of any
event. If the Closing proceeds hereunder, a memorandum of the Terrace Agreement (the “Terrace
Agreement Memorandum”) shall be executed by the parties in recordable form and shall be recorded
in the St. Louis County Real Estate Records following the recording of the Deed.
SECTION 13
MISCELLANEOUS PROVISIONS
13.1 Entire Agreement; Amendment. This Agreement, along with the Exhibits and
Schedules hereto, constitutes the entire agreement between the Parties hereto with respect to the
transactions contemplated hereby and supersedes all prior discussions, understandings, agreements
and negotiations between the Parties hereto. This Agreement may be modified only by a written
instrument duly executed by the Parties hereto.
13.2 Successors and Assigns. This Agreement shall bind and inure to the benefit of the
Parties hereto and their permitted respective successors and assigns.
13.3 Assignment by Purchaser. The Purchaser shall have the right to assign or delegate its
duties under this Agreement to a partnership, limited partnership, limited liability company or
corporate entity of which Purchaser, or an affiliate of Purchaser (i.e., an entity wholly owned by or
under common ownership with Purchaser), is a partner, manager, member, officer or shareholder
thereunder. Except as set forth in the preceding sentence, Purchaser may not assign its rights
hereunder without the prior written consent of Seller; however, any such assignment (including one
as authorized in the first sentence of this section) shall not relieve the Purchaser of its pre-Closing
obligations under this Agreement. No assignment by Purchaser shall be binding on Seller until
Purchaser shall have given Seller written notice of the assignment, together with a copy of the
assignment instrument pursuant to which the Purchaser assigned its rights and duties hereunder and
the assignee assumed such rights and duties.
13.4

Days and Time. If any action is required to be performed, or if any notice, consent or
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other communication is given, on a day that is not a Business Day, such performance shall be
deemed to be required, and such notice, consent or other communication shall be deemed to be given,
on the first Business Day following such day. Unless otherwise specified herein, all references
herein to a “day” or “days” shall refer to calendar days and not Business Days. Except as expressly
provided to the contrary, all times referred to in this Agreement shall mean the times in effect in St.
Louis, Missouri.
13.5 Governing Law. This Agreement and all documents referred to herein shall be
governed by, and shall be construed and interpreted in accordance with, the laws of the state of
Missouri without regard to its principle of conflicts of law.
13.6 Jurisdiction and Venue. Each party to this Agreement hereby irrevocably agrees that
any legal suit, action or proceeding arising out of or relating to this Agreement or the transactions
contemplated hereunder may be brought in the Circuit Court of St. Louis County in the State of
Missouri or the Federal District Court having jurisdiction thereof, and hereby expressly submits to
the personal jurisdiction and venue of such courts for the purposes thereof and expressly waives any
claim of improper venue and any claim that such courts are an inconvenient forum.
13.7 Severability. If any term, covenant or condition of this Agreement, or the application
thereof to any person or circumstance, shall to any extent be invalid or unenforceable, the remainder
of this Agreement, or the application of such term, covenant or condition to other persons or
circumstances, shall not be affected thereby, and each term, covenant or condition of this Agreement
shall be valid and enforceable to the fullest extent permitted by law.
13.8 Costs. Regardless of whether Closing occurs hereunder, and except as otherwise
expressly provided herein, each party hereto shall be responsible for its own costs in connection with
this Agreement and the transactions contemplated hereby, including, without limitation, fees of
attorneys, engineers and accountants.
13.9 Notices. All notices, requests, demands and other communications hereunder shall
be in writing and shall be delivered by hand, sent prepaid for next-day delivery by Federal Express
(or a comparable overnight delivery service) or sent by the United States mail, certified, postage
prepaid, return receipt requested, or by electronic transmission (email) at the addresses and with such
copies as designated below. Any notice, request, demand or other communication delivered or sent
in the manner aforesaid may be given by the party required to give such notice, etc., or its attorney,
and shall be deemed given or made (as the case may be) when actually delivered to or refused by the
intended recipient.
If to Seller:

City of Clayton
10 N. Bemiston Avenue
Clayton, MO 63105
Attn: City Manager
Email: jwatson@ci.clayton.mo.us

With a copy to:

Curtis, Heinz, Garrett & O’Keefe, P.C.
130 S. Bemiston, Suite 200
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Clayton, MO 63105
Attn: Kevin M. O’Keefe
Email: KOKeefe@chgolaw.com
If to Purchaser:

8025 Forsyth Acquisitions, LLC
8025 Forsyth Blvd.
St Louis, Missouri 63105
Attn: Manager
Phone: 314-727-8881
Email: jkoman@kpstl.com

with a copy to:

Husch Blackwell LLP
190 Carondelet Plaza, Suite 600
St. Louis, Missouri 63105
Attn: Frans J. von Kaenel
Phone: 314-480-1500
Email: frans.vonkaenel@huschblackwell.com

or to such other address as the intended recipient may have specified in a notice to the other party.
Any party hereto may change its address or designate different or other persons or entities to receive
copies by notifying the other Parties and Escrow Agent in a manner described in this Section.
13.10 Incorporation by Reference. All of the Exhibits and Schedules attached hereto are by
this reference incorporated and made a part hereof.
13.11 No Partnership. This Agreement does not and shall not be construed to create a
partnership, joint venture or any other relationship between the Parties hereto except the relationship
of seller and purchaser specifically established hereby.
13.12 Time of Essence. Time is of the essence with respect to every provision hereof.
13.13 Signatory Exculpation. The signatory(ies) for the Seller and the Purchaser is/are
executing this Agreement in his/their capacity as representative of such party and not individually
and, therefore, shall have no personal or individual liability of any kind in connection with this
Agreement and the transactions contemplated by it.
13.14 Rules of Construction. The following rules shall apply to the construction and
interpretation of this Agreement:
(a)
Singular words shall connote the plural number as well as the singular and
vice versa, and the masculine shall include the feminine and the neuter.
(b)
All references herein to particular articles, sections, subsections, clauses or
exhibits are references to articles, sections, subsections, clauses or exhibits of this Agreement.
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(c)
The headings contained herein are solely for convenience of reference and
shall not constitute a part of this Agreement nor shall they affect its meaning, construction or effect.
(d)
Each party hereto and its counsel have reviewed and revised (or requested
revisions of) this Agreement and have participated in the preparation of this Agreement, and
therefore any usual rules of construction requiring that ambiguities are to be resolved against a
particular party shall not be applicable in the construction and interpretation of this Agreement, any
exhibits hereto, or any Closing Documents.
13.15 Waiver. The excuse or waiver of the performance by a party of any obligation of the
other party under this Agreement shall only be effective if evidenced by a written statement signed
by the party so excusing or waiving. No delay in exercising any right or remedy shall constitute a
waiver thereof, and no waiver by Seller or Purchaser of the breach of any covenant of this Agreement
shall be construed as a waiver of any preceding or succeeding breach of the same or any other
covenant or condition of this Agreement.
13.16 Electronic Signatures. The execution of this Agreement and all notices given
hereunder and all amendments hereto, may be effected by electronic signatures (emails), all of which
shall be treated as originals; provided, however, that the party receiving a document with an
electronic signature may, by notice to the other, require the prompt delivery of an original signature
to evidence and confirm the delivery of the electronic signature.
13.17 Counterparts. To facilitate execution, this Agreement may be executed in
counterparts. It shall not be necessary that the signature on behalf of all Parties hereto appear on
each counterpart hereof. All counterparts hereto shall collectively constitute a single Agreement.
Electronic signatures shall have the same valid and binding effect as original signatures.
13.18 Limitation of Liability of City Officials. All covenants, stipulations, promises,
agreements and obligations of the Seller contained herein shall be deemed to be the covenants,
stipulations, promises, agreements and obligations of the City of Clayton, Missouri and not of any of
the City’s officials, employees, attorneys and agents in their individual capacities. To the extent
permitted by law, Purchaser hereby releases each and every official, employee, attorney and agent of
the Seller of and from any personal or individual liability under this Agreement.
13.19 No Recordation. Without the prior written consent of Seller, there shall be no
recordation of either this Agreement or any memorandum hereof, and any such recordation of this
Agreement or memorandum by Purchaser without the prior written consent of Seller, shall constitute
a default hereunder by Purchaser.
13.20 No Third Party Beneficiary. The provisions of this Agreement and of the documents
to be executed and delivered at Closing are and will be for the benefit of Seller and Purchaser only
and are not for the benefit of any third party, and accordingly, no third party shall have the right to
enforce the provisions of this Agreement or of the documents to be executed and delivered at
Closing.
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[SIGNATURE PAGES TO FOLLOW]
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IN WITNESS WHEREOF, the Seller and the Purchaser have caused this Agreement to be
executed in their names by their respective duly authorized representatives.
SELLER:
CITY OF CLAYTON

BY:

_____________________________
Janet Watson, Acting City Manager

Attest:
__________________________
June Frazier, City Clerk

DATE: ______________________________
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IN WITNESS WHEREOF, the Seller and the Purchaser have caused this Agreement to be
executed in their names by their respective duly authorized representatives.
PURCHASER:
8027 FORSYTH ACQUISITIONS, LLC, a Missouri
limited liability company
BY:
PRINTED NAME:
TITLE:

DATE:

34

94

Clayton-8027 Forsyth Acquisition PSA.city.July 16

The Escrow Agent hereby acknowledges receipt of a fully executed copy of the Agreement as of the
_____ day of _________________, 2019 and agrees to accept, hold and disburse the Deposit in
accordance with the provisions of this Agreement and the Escrow Agreement. The undersigned
acknowledges that it is not a party to this Agreement and that it is executing below solely for the purpose
of the foregoing acknowledgment and agreement.
ESCROW AGENT:
ST. LOUIS TITLE COMPANY
BY:
NAME:
TITLE:
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EXHIBITS AND SCHEDULES
Exhibits
Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F

Real Property
Form of Bill of Sale and General Assignment
Form of Special Warranty Deed
Litigation, Governmental Orders; Environmental Notices
Environmental Matters (Mold Etc.)
Plans and Specifications
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EXHIBIT A
REAL PROPERTY

Description of Land:

Description of Improvements:
All existing Improvements situated on the Land.
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EXHIBIT B
FORM OF BILL OF SALE AND GENERAL ASSIGNMENT
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EXHIBIT C
[FORM OF SPECIAL WARRANTY DEED]

Space above is reserved for Recorder of Deeds

SPECIAL WARRANTY DEED
This Deed, Made and entered into this ___ day of ______________, 2019, by and between
The City of Clayton, Missouri, a municipal corporation
of the County of St. Louis, State of Missouri ("Grantor"), and
8027 Forsyth Acquisitions, LLC, a Missouri limited liability
company, whose mailing address is 8025 Forsyth Blvd., St. Louis,
Missouri 63105,
of the County of St. Louis, State of Missouri ("Grantee").
WITNESSETH, that the Grantor, for and in consideration of the sum of One Dollar and
other valuable consideration paid by the Grantee, the receipt of which is hereby acknowledged, does
by these presents Grant, Bargain And Sell, Convey And Confirm unto the Grantee, the following
described Real Estate situated in the County of St. Louis and State of Missouri, to-wit:
See Exhibit A attached hereto which by reference is made a part
hereof;
Subject to the Permitted Title Exceptions described in Exhibit B
attached hereto which by reference is made a part hereof;
TO HAVE AND TO HOLD the same, together with all rights and appurtenances to the
same belonging, unto the Grantee and the successors and assigns of Grantee forever.
The said Grantor hereby covenanting that Grantor, and the successors and assigns of
Grantor, shall and will Warrant and Defend the title to the premises unto the Grantee, and the
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successors and assigns of Grantee, forever, against the lawful claims of all persons claiming by,
through or under Grantor and none other.

IN WITNESS WHEREOF, the said Grantor has executed these presents the day and year
first above written.
Grantor:
The City of Clayton, Missouri

By: _________________________________
Janet Watson, Acting City Manager
Attest: _________________________
June Frazier, City Clerk

STATE OF MISSOURI
COUNTY OF ST. LOUIS

)
)
)

SS.

On this ____ day of _____________, 2019, before me appeared Janet Watson and June
Frazier, respectively, to me personally known, who, being by me duly sworn, did say that the
said Janet Watson is the duly appointed and acting City Manager of the City of Clayton,
Missouri, and that the said June Frazier is the duly appointed and acting City Clerk of the City of
Clayton, Missouri, and that they executed, respectively, the foregoing instrument by authority of
Ordinance #_____ adopted on ______________, 2019, by the said City; and the said Janet
Watson and June Frazier acknowledged said instrument to be their free acts and deeds, and the
free act and deed of the City of Clayton, Missouri.
IN WITNESS WHEREOF, I have here unto set my hand and affixed my official seal in
the County and State aforesaid, the day and year first above written.
My commission expires:
________________________________
Notary Public
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EXHIBIT A (to Deed)
(Legal Description)

1
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EXHIBIT B (to Deed)
(Permitted Title Exceptions)

DocID: 4827-4829-5319.12
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EXHIBIT D
LITIGATION, GOVERNMENTAL ORDERS, AND ENVIRONMENTAL NOTICES
NONE.

2

DocID: 4827-4829-5319.12
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EXHIBIT E
ENVIRONMENTAL MATTERS (MOLD ETC.)
NONE.

3

DocID: 4827-4829-5319.12
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EXHIBIT F
PLANS AND SPECIFICATIONS

4
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FORSYTH POINT
CLAYTON, MISSOURI

MAY 31, 2019
106

FORSYTH POINT
CLAYTON, MISSOURI

JUNE 21, 2019
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MAY 31, 2019
108

3

FORSYTH POINT
CLAYTON, MISSOURI

MAY 31, 2019
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12TH FLOOR PLAN
244' - 6"
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